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UNITED STATES DISTRICT qo~ 
SOUTHERN DISTRICT OF FtQRI~ 

UNITED STATES OF AMERICA, 

Pl«intiff, 

v. 

KENNETH L. BRYANT, 

Defendant. 

CASE lid. 
}~ 

Sf-0726-CR-RYSKAMP 

J 
o 
~ , . 

GOVERNMENT'S RESPONSE TO 
DEPENDANT'S PRO BE MOTrON 
TO EXPUNGE THE CLERK OF 
COURT'S FILES AND RECORDS 

COMES NOW, the United States of America, by and through the 

undersigned Assistant United States Attorney, and submits for the 

Court's consideration the instant Government's Response to 

Defendant's Pro Se Motion to Expunge the Clerk of Court's Files and 

Records. In opposition thereto, the government responds as 

follows: 

I . BACKGROUND 

An examination .of the Court', sease ·fi le1 in · this matter 

indicates the following: That on or about June 11, 1.984, the 

defendant, who was then a student at Florida International 

university (FlU), in Miami, Florida, falsely told a FlU police 

officer that he was an Special Agent , of. , t.he Federal Bureau of 

Investigation (FBI), working out of the FBI Office in Miami. 

1 Records of the Federal Archives and Records Center indicate 
that the United States Attorney's Office's file with respect to 
this prosecution were destroyed in January of 1996, pursuant to 
standard procedure after ten years' retention in archives. 



Complaint Affidavit of October 11, 1984, at 1. The defendant was 

further alledged to have told the police officer that he (Bryant) 

was attempting . to execute a federal warrant for obstruction of 

justice on a young woman who was an FlU student (hereinafter "the 

FlU student"), and asked the police off i cer to observe the FlU 

student's comings and goings in order to assist the defendant in 

serving the purported warrant. Id. The defendant further gave the 

FlU police officer an automobile tag number to run a registration 

check on, which was registered to the PIU student. Later in the 

same conversation, the defendant asked the FlU police officer to 

run a registration check on a second license tag. Id., at 1-2. 

The officer ran this second tag via the officer's car radio, and 

when the information came back over the radio, the defendant 

monitored the same radio frequency and, thereby, obtained the 

confidential information contained therein. Id., at 2. 

Approximately one week prior to the above described events, 

the defendant also asked a detective with the City of Miami police 

department to deliver a letter to an Investigator of the Florida 

Department of Law Enforcement. Id., at 2. Therein, the defendant 

identified himself as "U.S. Special Agent" with the U.S. 

"Department of Justice, Organized Crime and Racketeering [Section], 

Organized Crime Strike Force." Id.; see also Exhibit A, attached 

thereto. In addition, the affidavit discloses that the defendant 

made several unauthorized communications over the radio frequencies 

utilized by the City of Miami Police Department, and the FBI. Id., 

at 2-3. 
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The defendant was subsequently arrested on October ~~, ~984, 

and was thereafter indicted in Count I thereof, on charges of 

impersonating a federal agent, and in Counts II and III for the 

unolUthorized use of a communication aPl?aratus (related to the 

unauthorized communication over the radio) on October 20, 1984. 

The defendant, represented by the Federal Public Defender, 

subsequently pleaded guilty to Count I of the Indictment on January 

14, 1985. The defendant was sentenced on February 27, ~985, and an 

amended Judgment and Commitment Order entered on september 13, 

1985, providing for the following sentence: 

Imposition of sentence of confinement be withheld and, 
pursuant to Title 18, United States Code, Section 5010(0.) 
of the Federal Youth Corrections Act the defendant be 
placed on probation for a period of FOUR (4) YEARS. 

On January 6, 1986, defendant, through counsel, filed a motion 

to reduce and/or modify EJentence pursuant to Federal Rule of 

Criminal Procedure 35. This Court granted defendant's Rule 35 

motion on September 17, 1987, and issued a certificate of vacation 

of conviction and a discharge from probation. 

Defendant filed the instant pro se motion on or about February 

26, 1996. On October 23, 1996, this Court Ordered the United 

States to file a response to defendant's motion on or before 

November 25, 1996. Accordingly, the government reEJPonds as 

follows: 

I I . ARGUMENT 

Title 18, United States Code, Section 5021(a), provides that 

"[ulpon the unconditional discha:t"ge by the Commission of a 

committed youth · offender before the expiration of the maximum 
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sentence imposed upon him, the conviction shall be automatically 

set aside and the Commission shall issue to the youth offender a 

certificate to that effect,· 18 U,S,C, § S021(a). 

In hil;l motion, defendant complains that although his FBI 

Identification Division arrest and conviction records have been 

expunged (which the government has confirmed through an NCIC 

criminal history check), that he is prejudiced by virtue of the 

files and records maintained by the Clerk of Court's Office for the 

Southern District of Florida. In essence, the defendant alleges 

that he has been turned down for employment as a Special Agent with 

federal law enforcement agencies (~, the FBI and DEA) because 

the existence of thol;le records comes to the attention of federal 

investigators conducting applicant background checks, thus 

divulging his expunged/set aside criminal history. 

Although defendant's al;lpirations for employment as a federal 

career law enforcement officer are surely laudable, the United 

States would respectfully submit, however, that on the basis of 

Eleventh Circuit precedent, sealing or expunction of the files of 

the Clerk of Court with respect to the above-captioned matter is 

not appropriate under the Federal Youth Corrections Act (FYCA), 

Title 18, United States Code, Sections · 5005 et seQ." (repealeq 

Pub.L. 98-473, Title II, § 218 (a) (8), Oct. 12, 1984, 98 Stat. 

2027) . The records maintain@!d by the Clerk of Court are mOst 

analogous to arrest records indeed, primarily are arrest 

2 A copy of these sections is attached for the Court's 
convenience as Government Exhibit A. 
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records. In United States v. Doe, 747 F.2d 1358 (11th Cir. 1984), 

the Eleventh Circuit ruled that Title 18, United States Code, 

Section 5021(a) does not entitle its recipient to the destruction, 

segregation, or sealing of his arrest record, or to the destruction 

of his record of conviction. Id. at 1359.' In so ruling, the 

Eleventh Circuit relied on the legislative history of the FYCA, and 

concluded that in enacting that statute and providing for 

expunction, Congress did not intend to conceal the fact of a 

conviction. Castano v. I.N.S., 956 F.2d 236, 239 (11th Cil:". 

1992) (citing Doe, 747 F. 2d at 1359-60 (" [S] ection 5021 (a) was not 

contemplated asa method of concealing the fact of conviction from 

employers, but rather as away of opening up job opportunities to 

youth offenders in positions which, for reasons of company policy, 

government regulation, or otherwise, would not be available for ex-

convicts." (citation omitted». 

With its issuance of the Doe opinion, the Eleventh Circuit 

joined the majority view of the First, Sixth, and Eighth Circuits, 

in holding that a youthful offender is not entitled to have his or 

her conviction record expunged pursuant to section 5021(a). See 

United States v. Doe, 732 F.2d 229, 230-32 (1st Cir. 1984); United 

States v. Doe, 556 F.2d 391, 392-93 (6th CiT. 1977); United States 

v. McMains, 540 F.2d 387, 389 (8th Cir. 1976). Moreover, as 

discussed at length in Doe v. Webster, 606 F.2d 1226, 1243-44 (D.C. 

For the Court's convenience, and because defendant may not 
have ready access to these opinions, the government has appended 
copies of the two relevant Eleventh Circuit opinions hereto as 
Government's .Bxhibit B. 

5 



Cir. 1979), there are strong public policy rationales for the 

maintenance of these records. 

The government would submit that the Doe and Castano Courts' 

holdings are similarly applicable here. Had Congress intended to 

completely conceal any trace whatsoever of a youth offender's 

arrest and conviction by means of Section 5021(a) of the FYCA -- to 

include the Court's files it clearly would have done so. 

Section 5021, however, is silent on that point. 

III. CONCLUSION 

For the reasons set forth above, the government respectfully 

submits that Title lB, United States Code, Section 5021, does not 

provide for the relief requested by defendant, and that his motion 

should thus be denied. 

Respectfully submitted, 

WILLIAM A. KEEFER 
UNI D STATE ORNEY 

C. McMIL , 
ISTANT UNITED STATE ATTORNEY 

Admin. No. A550022B 
701 Clematis Street, Room 100 
West Palm Beach, Florida 33401 
Phone: 561-820-8711 
Fax: 561-820-8777 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of ths foregoing 

Government's Response to Defendant's Pro Se Motion to Expunge the 

Clerk of Court's Files and Records was mailed this 21st day of 

November, 1996, to: 

Mr. Kenneth L. Bryant 
8250 NW 191 St 

Suite E 
Miami, Florid 33015 

",!"",ClL'1 C. McMIL , 
STANT UNITED STATES 
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YOUTBmL OFFENDERS 

(4) TIle term "Suu," at nsed in this sectIolI 
lMIudM all)' 8ta~ territory. or ponuslge of the 
UlIltM St&ta, and the Canal Zone. 
(AdoIecI ~ t . lou. .. 2M. , 1. 116 Stat. .. and • ..,.",.w 
0... 111, 11166, Pub.I. -..ae7. • 1. 7i SlAt. 990.) 

a 15005. Y 0IItb £OrNCtIOn dectdone 
The CoIl1llllHluo aIld. 0_ .pp~~, ila al10 

thor\sed NplIIItlltativel U provkMd In aectIon 
~e). lD8.y mnt or deny any application or ftC­
ollllDeJldadoll fop conditioDal NIeau, Or IMdIfy or 
_Ite ally order of COlIditional releue, of any 
pet'IOIl WlWlced pUl'IIuant to thJa Chapte(. and 
perform 11lel! other duties and l'1II!PlIutbilitiel at 
may be Nqlltnd by Jaw. ElI;cept u "the ...... ise 
pl'l7'lid6d, deeWona of the Conunla.ton .hall be 
~ 1ft accordan« 'With the pro<:eduHtl set ClQt ill 
d\apkr 311 of this utll!. 
(Added s.pe.. 80. 1850, Co 111&, f Z, 64 Stat. 10M, aad 
amended ')lor. 16, 1876. Pub.L. 8.-238, f S, 90 Sla~ 2lIJ,) 

§ 5006. DefiDitiCIIIII 

Aa Ideillrl tIIII cbapt.er--
,(.) "CommlMloB" _aaa tile UJIital State. P .. 

rol. eomm;..jt,nl 
(b) "B_" JDelI.nII the 11_ Df Priaona; 
(e) '~. _ the D~ of the 0 .... 

,..,au of PrilDu; , 

.: , 
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Attorn.y GenAn.1 top obserVatIon and atlldy at ... 
appraprIatB eIauif'~tIon __ or lIIeney. Withln 
IdXtJ' cia,. from the date ot Ihe C)fdM'. 01' ,\IV" 
.dditJonal pAriod .. the c:ovt maJ' rrant. the Corn­
m\&aIoIl IIhaII repoft II> the court Ita fiDding&. 
(Added 8epc.. 10. ~ .. 11U. I 2. 5& StaL lDl7. and 
_dod )hr. Is' 19'7«, Pab.1.. 94-2SS.' t. 10 StaL =) 

II 6011. Trmtnllbt ' 
Co\MIitted yonth offeuden not conditio061lY r. 

\eaaad 8haIl UDde<p ~t Ie institutions 01 maxlnnJJn·.-mv. medlllDl JIe<:Dl'ity. or II)lnimum 
IIeClIrity typa. Includinl tn.1nIDg schoo"'. boepitals. 
fanna, forutry ....t othep e&mpos. and othft agen­
dea that will provide the e!Ulential vwtle. of 
tl'UtmeIlt. The DIn:cUlr 8haIl Crou> time 10 time 
~ Nt aIide. and adapt inautuUons ."d 
lImIoIft under the conm>! 01 the DtperImer>.~ of 
"utica lor _tment. InIofar.. practical, .uel> 
iIIIdQltloM &lid &«encla .b..Jl be used only for 
treaiment ol eommitted youtll otfen.m., and auch 
;youth oHendue ahaU be ~gated from other 
offenders. and cIuseA Qf eommittad yeuth GttencJ. 
en u.n be aepept.ed aooordioll' II> their ~ for 
t:rut t . 

(AddoooI1Iept. 10. 1lNiO, Co 11111. • to .. Stat. 10!lT.) 

f 5012. Certlft_ .. w ...... IaIoW/7 ot r-tu­
de. 

No )'01lth ottendu WU k c:ommittad to the 
Attomq GaIenl tlJIdar tbioI chapter uti! the Di­
rector 5IWl certlty th&t proper and adaquate trea~ 
ment facilftiea and personnel haft ~ provided. 
(A46M s.pt. 10. lNO. ... 111& •• 2, 6& Slat. 108'1.) 

§ 6013. PraYllloa of &eiUu. 
TN DIrectoor mq COllO'l« 'Mth &l\J' &ppl'Op:riam 

J>Ui>1ic; or private· al'ODtT DOt nll&w h;' _1M2 top 
the _tadJ'. care •• l1baisbtD~. edlieatiOn. tre&t­
ment., and tralnlllg of t:OIDJIIltted 1"uth offender. 
the eo.!: of which may be paid from the appropria­
tion lor ''Suppon of United States Priaouera". 
(J\MO.d Sept. ao, l~ .. lUI!, • 2, "Sial. 1087.) 

§ 5014,. a ... III~Jlon Itadl .. and "POrta 

18 1~17' 

II 5015. Pow_ 01 nlnd« .. to " Dlent of 
youUl ·octead .... 

(a) On receipt 01. the l'IIpOrt and _menda­
tlono fro... thot elaaIfieatioll ~ th6 DIreetcr 
mq-

(1) recomm«nd to tilt Co_.iIadQn that !.be 
coJllllllttecl ~ offender be rvleMecl -.titloDo 
ally uDder a12pmr1sloll; or 

(2) .no.ate and dired; the traMC .... uI the COlD­
mlttecl :rOllth ofleoder to an ~ DO' illal!tutIon 
fgr treatm6Jlt; or 

(Sl -- the·~ JOatb oftacIoar ...... 
&M aDd ~ ~ ........ --a.." 
dOI1l .. be bcIteve. bat _iped tor the prvw.-
11011 of the publk 

(1)) The ~ -1 trIUIGter at uq time II 
<>ommitted yonth oftendMr trom one a&'@CJ' or ln8!l­
tutiDa to any olber ~' .• IDadtudoR. 
(Addad Sept. 30. lew, 0. 111i. • J. " Stat.. 1_ ud 
......ndod 1I!Ju'. lSi, lr76. Pub.i.. ~ • t. 10 Stat.. 2IZ.) 

The Director lhall pr<)YicIe clualfIcatlQ1l centeno 
aDd Ii'tllCIM. Eve17 committed 70Uth offender 
ahall first be MIlt to • cbsIIificadoD cenlel' .... 
'"I'eDCJ'. The claaifimtioo center or 'ageney shall 
mab a eotnplete study of uclJ wmmitted youth (a) '!'be CoJllJDiaiorl may a' NlY _ afW ...... 
off"D<iu. lneIudlnt; .. n-ta1 and physical eumlna- lIODablc notice IQ the DINeIor rdease eolld'lUo~ 
tloD, to _rta1n Iu. j>IIt"IOlIII tnlu. hili eapablll- DDWor aupervlsloa a c:onmiitted l'ovtb offnder iA 
tis, perlh'nt ~ of h111Cboo1. = 'lII!C!OiUancia with the PI" ....... of....."u. 4201 of 
lit., tUfT ___ deliMu./mey op ...mua.J this title. WlleD.ID the jlldI!mant of tile 1111 etor,. 
"""'" and &117 mcnt>IJ or pb)"8ical dele« or other committed JIIClth offender ,hould be reIeucd ~ 
factor oontrJl".ting to bla IkUnqneney. In the ab- donaIJy u.ador ._.;p", he ahaIl .a report ed 
__ of excep&/toIII eImunotaa..... Ilich. ItD4y reeommend to the CommiIIIIou.. 

ComIIIe" _ ...--. _ TIlle ,. WLC.A. 
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(Ill TM Commilllkltl may dlscMrp & MlIImlttaci 
yauth offeildtr \I~ at the expIratloll Of 
_ , .... from the .1&1* ol cond.ido1lll ftl~ 

(c) It. 7QIlth oftend,al> comm~ under seet!oo 
501O(b) of thIa cbaptB ahall be mwed condItIonal­
lY under aupervlaion OIl or before tbe explradoll of 
four y_ bom the da~ of hlA Mnvletlon and .hall 

. be ~ 1IlIoond\tionally on or before six 
yean mm tIM! date ot hill CIlumtioll. 

(d) It. youth "H .... der commm..d under o.eeUon 
5010(c) of this chapter .",,11 be rele&a<!d conditionaJ. 
Iy und .... upervilion not It.ter tillUl ~o yean be­
fore the expiration of the term imposed by !.he 
court. He may be dlsclIarged. 1IlIconditlOlll.l1Y at 
the elCplration of POt tau than """ yt:v from the 
dat. of h'- ecmditiauJ. releue. He . aba1l be dl .. 
ehupd 1iDcondltiollally on or before tile expiration 
of the muimll111 _1aQee imJWled, j!OmputKllnm. 
tlmtflbedly fI<om the dm of COIIYietioL 

(e) ~u.tatlon of oenteDce authorised by All,)' 
Act of C!;>ngnoI& .MIl not be granted as & matter of 
ri2ht to committed youth otfendel1i blli only in 
.. ' '_ with \'filM ~ by the DIrector 
wtt.ll die appronI of the Coml1la ,km. 

IAciclod ~ ID. 19£0, to 1ll5, • I, " Stat. 1088, &lid 
ameDded Jlu. U. 1M&. PubJ.:. 114-2311, H T . .. DO Slat. 
2S2.) 

I SOl8. .,,-Uon of Colllnd.1oa cmle" 
The Commiaalon JftI.y re'ro1c .... rnodlIy any of lis 

previoW! oroen ..... pectin, • committed yout!> 01· 
ten_ except an order of unconditional diKharge. ' 
(Added Sept. 10. 1950. c. 1115. I 2. 64 Stat. 1089. and 
~ 1Iu-. li, 19'18, ~b+- ~233, t " 80 Stat., 2:12.) 

I 5019. 811peMiion 01 re.I.-I ToutJuft'end • 
en 

Co!runItta<I zouth afftt>dera permitted to remain 
at liberty 1IlIder II1PQ'V!aIoD or CODdItion&I1Y ,..,. 
Ieued abaIl ba IlIIder tnt 5uperYision of United 
Statea probation oft" ____ • &upm-viso.,. agent. ap-
pointed by tne Aitonie)' GeMnl, and volltatar)' 
~ Ig6lltl .pprov8<l by the Commisaioo. 
The CoIDDlluIoD .. &lIthorixd to tDCOUl'ap the 
tonnadoD of YIlluntaty ~tIcma COl1lpoaad 01 
memben who ....m .. rn: without oompenaation &II 
't'olnnw., IUpervilory aaentl and 1J)OII.IOI'8. 'l'be 
powers' and dUtiH of .. olulltar)' aupervisory agent/; 
..,d lpoilaon Iball ba lilllitoci-and detflIed by !'ellU" 
~1I8 adopted by the CommUion. . 

,(Added !!eDt. 10, 18110. Co 1115, • I, " Sta.t. 1081. Md 
.pt or .... alar. IS. m8; Pub.L. t4-4l33. .. 'e, 110 Stat. !IlI2.) 

I 6010. Appreheneloft ot reJea-I olroendera 
It. at NI7 tim. p.,tDl'l the ....... ucliticm&l diac)w.r. 

of & CI01IIIIIittocI10utn ottender, the Commlaalon .. 
COfIIPMtIt "".110111 •• UltJ.tllII. _ 111M 1. u..s.c...&. 
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.JUVENILE DELINQUENCY 18.6032 

sa to pN'Ole of juftllil<o delillqu"" .. .JWI be .,..,.­
ailed by &be Dl\'lllolL 

(e) NothlH in Ihla ehapter .hall be conatI'Ued ill 
alI'I wile to atoend, npeaI. or &t1ect tile pruviai<ma 
t4 the Juftllne Court Aet of Ib_ District of Colum­
bia (eh. 8, title 11. of the D. Gf c. Code). 
(AlWod hpt. ao. 19so, 0. 11IS. I t, 84 Stat. loe •• aN( 
~ Apr. a. 1962, Go 183, • 1. 88 Sut. ~.I 

II G024. -... .ppUc:abla 
Tbla chapter ,hall appl, In the State. of the 
U~ BlatM IIld IQ tile District of Cotwnbl&. 
(Addool 8opt. 10. 1980, ... 1115. I 2. 64 Stat. 1089, aM -"*' Ape . .. 1911&. ~ 163. i 2, H . S~ 4S; J ...... 25, 
19/19 I'1ob..L. 8&-'70, • 17(al. 73 'taL 1«; July 12, 1966. 
h!l.k.:~., 18(111.7' Stat. 413; ,*.27. 196'1.l'1ob.I... 
8O-22G. TWe VlU, t 801(a~ 8111101$. '41.1 

"S025. Appnc.bWt7totM~ofCoN'" 
bla 

(a) The CollUlllllaloner of the District of Columbia 
is au.thoriAil to pr<Wide facilitlol and perwnneJ for 
the ~ &ad rehabUltatio1l of youth offend""­
COIIftIW of Yio~ of III, law of tbe UDl~ 
statM appIIMlIk ~ to tbe DIdriet of eo. 
lambla or tD _tract With the DiHetor of the 
B" ..... u of PrIaoD5 for their treatmel!.t alld ""habili­
"'-. tIM _t of whleJi l1li1 be paid trtllli the 
appropriation for tile Dletriot ot Colwnbl&. 

(b) WfIcII t.:ilitiM of ·the J)\atrict of Columbia 
&Ie utiIbed by tile A1:tDmey GellOraI fOl' the ..... t­
rnent and rehabilitation of youth offenden convict­
ed of YioIatiMa of laws of tho United Sta\e, not 
appliMl>le aeJudftly to the DlBtJiet ot Coilmlbia, 
the oo.t IbAJI be paid &om the .. AppropiUtion tor 
SappvJt of UlIltecl Statall ~ •• 

(e) All JOIIth <>HaDdera commlUod t.> lnstlt"tlom 
of the DIstrict of CoI"mbia ahaIJ be under the 
IUpenWIQa of the Commluloner of tile D\atrict of 
Columbia, an4 be 'lIall~e for thelr main!&­
JI8D08, CI •• raoent, nbtbilltaUqn, euperviaion, condJ. 
t10ual ",1_ auil ill&~ic in co~ormlty ..td> the 
objeati_ of UIIs chapter. 
(A,dcIe4 Apr ... 19U. e. 163. t 31'.), 66 8 .. " "' and 
.-..dod Dee. fl. 1987. PuI..1. 9()...228, TitIt VIll. 
I BOl(b)' '1 Sial. 741.) 
. 'lftNt....". I'InIeIIoao. Funcdono of tho Board of 
CommtuioD ... of tho D .. trIot of Columbia we .. Inns! ..... 
rtd to tho Coon","'- Of W DIo_ of CoIum~ 'l'I1e 
ollW of. CoIIIIIlIuIoae.. of ilia D~ of Colgmbia wt& 

abollsbed .... roplaoed by tho o(flClt of MaJOr of the 
Di*IR 0( c..haola 

fI 6028. hrol .. of u''''''' oft'tndera not .n_ 
NothiDj[ In thiIo ehapter "'-II be _trued a& 

rev"'"'r or modIfYIng the dutiel, Power. or ..... 
thority of the Boatd ot Parole, or of !be Boud of 

PIlI'<>I- of the. Dis!rid. of ColllJllbia. With NIP8Ct to 
the ~ of UIlItN St&ta prfacmen, or prieoaerI 
00IIYid.ed In the' DDtriolt of Cohuftbla, 1'8f*tifti1. 
Dot held to be cotIUIIittM JOUtIl orr .. d_ .. juft-
1111_ delinquent.. 
(4ddod Apr. a. ItIlZ. .. IGS, t IW ... Ik&&. 46.1 

Ch.n .. 01 N_ 1Ier- .. tho Bo.nI of PuoIe 
d~ to J>- • ~r_ III the Un!wd $tala hroIe 
.CO .... h1~Io" pan~' ·to Pub.L. N-m I 12. Mat. U, 
li16. 90 $1JI.t. 2SS. 

~ --MaIerioIo, - 1In. •• UJJ.C.JL 
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Th. COl<! muat tlteRt.", be ",maoded to 
the IriaJ court 'lrilh dire<:ti."" to di!fennine 
",1>011> .. ,~, r ....... jusUfied a",I, if 
10. in what IIlIOaDt. 

. REXANDED witll directiofl3. 

. . ( 
" .J, " 

I. 

JOM Elkin CASTANO, P-eUtfohet'-, 

. Y, 

IMMlGILtTlON AND 
NATURALIZATION SERVICE, 

Relpondent. 

No. "-liM!. 

Uniu.d Slates Court of App<8M, 
Eloveoo. Circu;~ 

March 11, 1992. 

Alien requ .. t.ed u..a:t h1a immigration 
ItatuJ be. adjulted to permacent residency. 
The Board ot ImmJrration Appeala upheld 
a nlliog by a" hnm.il'"'ticm judge that the 
alien was inadtnillibJe hued 01\ the (acta 
underlying hi, prior ttpun,-ed eomctio-n 
under the Federal Youth CornctiQnl ~ 
and ~en eppet.Jed.. The Court. of Appeltrs 
Hill. Seni.r CirculI Jodg., .. ld that roo'; 
underlying prior ccmrietion for drug tnt. 
flddng wroth bu been e,;puni1!d putsuant 
to the Fed.eral Youth. Correctiona Act m .. y 
provide buia for denying' t.lien admilsion 
~.~ United Stata UDder p.roviaio'D {If the 

! ~~~n and Na.turtJizatiOll Act md:­
..t~ .. otn.admt .. ible Ul1 &lien whom immigra­
tion otrar bmra or hu I"8a8On to belie.,e 
it <>r hu ..... Dlidl tr&fr",t •• in drugs. 

At('ll'tTIecI. 

I. AIlena_1 

.iotI of tho hnmWrau... and N&Car&Ibation 
Art makinlr lnadmiaible any ........ !\om 
inunl«ntion otr1Oer knowa or .. ~n to 
boll~ io or boa ...... iII;'it dnc tnaff'oekor 
ImmicntioD and Nati......,. . A~ 
~ 212(0)(23)(B),8 U.s .C.A I 1l~)(B~ 
CompreheMive Drug Abule .PNveJ'ltioa 
and Control Act of mo, f 40~ 21 O.s.c.A. 
~ 84&. :: ,. 
2. ,0.1'- C054.3C4J 

.&ord ,f "_migration AppeO\a' (BlA) 
findiq that ali.. Is ineligible Cor adjluf,. 
mebt 01 atatus i! AUbject to appeU.te, .. 
view tor erron of JIW • 

3. AdmlnlAtrath-e Law- 'and ~edU,. 
_13 

All ... '''540314J 
, " { I , 

. &arcr. of Immirntlon APs-Ia' (Bu.) 
In~tful1 DC agmq reg-uladou menta. 
",e.t d.fereoce aod ,",otrols ...... plolnly 
enoh8OU.l or ~DeOZ1Ii8teIlt w1th rqul:ation. 

,. Aile .. 0-13.10(2) 

Pnviliotl of !he Immlll'1'lfn and Na­
tionality Act ex.eJudinl alien knowD or be­
lieyeel 10 have Infticked in d"'JI II llti10 
ned it I:!l'1!dlbl. evid!1loCe La preuntcd to 
ahow knowledge or rea.sonable blUet that 
II"" baa tnfficl<ed io chug.; if ooIllelent 
e.vidence sho". such taco, adjulGMDt mlY 
be denN!d. Irnmigntwtl and Natloll&lity 
A.~ I 212(a)t2ll)(B). 8 U.S.C.A 
, 1182(.)(23XB). 

S. Int .... to $>113 
" :. 

, 
HExpunc:tiou" 01 eon'rtctioo. UlUMr the 

Federal Youth CorrecUoos Aet. doe.a Dot 
entiUe youthful offender to eonoeatment. of 
conviction or {acta unlierlyinz CIODYictiou; 
rathtl'~ "expunction·· me&IlS that ocmvktioa 
ftsoll will oct otand .. impodli.,..,t to 
yoou,fu! offendi!r in fo\w<l: 18 
U.S.C.(I9Il2 J:d.) f 5(Y.!1(1). 

Sec publlCltion Wonh Ind PM.e. 
for othtr judlclat cOJUlructioDi and 
deflnIdoru. 

Facta uDcleriyine p:ric>r conviction for 
drug trafficDna' which boa been expuoged 
punlWlt 10 the Fedenl y""t/I Conectio .. 
A~ mlr "",vide buil tar denying alien 
admwion to the Ucited State, under- pro\'i-

.Ro~rt M. Duboff, Teomo C,-. P .A., 
MJaml. PI ... Cor John Elkin Cuuo. 

Do .. ld Couvillon. Civ. OJo., OopL or Ju.­
Ilce, WuhiDgton, D.C., fot I.N.S. 

CASTANO Y. 1.N.8. 237 
ca. .. ,. • .lIef U6 (It .... 01. m» 

J!frl htldoa for Rniew of ..n Order- of the viction wu expunged punuanl to the 

j~~ign.do.n aod NaturaliEati.n Sem"". FYCA. 

~il:Wore XR.A VITeH, Cireuit. lu.d.cl, Ptrtiticmer, who in the meantime. had ma:r-
'e1nL. Mel. SIttTH". SeD.ir>r Cireuit ned a UI1ited SI.ateI eith:en. lequcate4 that 
';J""",,, hia ImIoigntlon atot .. be adjuoted to pel' 
S. . _ !elideney. The immigntioD jodge 
1'\" lIIL4 SeiDo, Cin:llit Judge; declined, and ruled ~titioner WOJI an inad· 

thIe .,..., we d«id. whether I .. ali.. mlsaable alien u.der f 212(a)(23)(B) of tho 
lIt ·d.llied admJmon to the United 1)lA.' Seeti •• 21~.)(2.1)(B1 ",.de", inad­

and ... I 21~a)(23)(ll) of the Immi. ml""able any .lien ",ho an immigration .fro· 
and NlmnU .. tion Ad ('1NA'1, 8 cor or ....... Iar official "know[.] or [has, 

IlB2(a.x2S)(B), u one whom lbe. reason to believeo is or has been an illicit. 
:"aiiolj""tloo and N aturalbatlon Service Inlf'ockor In any " . ",nt>oDed aubslanee," 

or baa "UOlI to belie",e haa D1 hu ualltea others io the trafficlcin, of 
;·tnoff'Kbd in IIIegaJ drup, wlien the di!nial a.y eootrolled subotanoo. In ruling that 
". '-.... upon f.d~ uncLeriyinc a prior con. petition.ft" w... inadmiasa.b1e. the tmmign, 

, ,-''WkIlion for dnaa' traffiekiDr which...,.. ex· tieln jlIdge relied <III tile (ae'" Wlderlying 
rpWged punlWl\ to the Federal Youo. Cor' the petitioner'. 1984 conviction, which had 
~_ .. Ad (FYCA), 18 TISC. I 61121(a). bee» expunl"i, and the record of petition· 
',·W. AP'FlRM the Boa.rd of Immipoo'n era oonvietion,'1 • 
' Appe&la' (BU'I) rvK~ thet denial of ad- TM BU ]>On.I, on. judge dIs"""ting, ul>' 

' ·fmiaaion p\ll'&uant to 8 · U.S.C held the inmigratieln judge" Order. The 
, 1 ·1181!(.xu)(B) mo.y b. baaed Upoll the Appoalo Boord rulod that tho imMigntion 
'fodo .. derlyl .... In ""JlWlge<i "",.ktlon. judge could pl'O~,ly .. ly on 0.. I"da un· 

o ;t~ 'PetItioner entned thie eountl'J in 1981 on derlyioc the petitioner's 1984 conrlc.tion, 
.- ~1. lla raODth YiM. Four moothl lIlter he thou,h not theo eonviction il3elf, in denying 

f'w.. iodictAod D' eoealne distribution admioolon to the United StAte" deapite the 
: clwgu. Th ... yean Jater, in 19114. he fact that the. eooviction h3d ~n 90· 

,' pied ruill1 to .... p;ncy . to ditlribote. pu,npL' 
, ,,,,,lloIleel IUbstonoe in ";"IoQon of 21 
~ U.s.C.1 s.6.. p.Udoner WlLI , .. fen<ed un· 
.)1.. tho FYCA to " probational)' tom. In 
:_ oC 1985, he .... fOUDd di!port.&ilJo .. 

.. \ :, .. . o ... rstay. In IUy of 19S5, hia prOO" . 
. ..iioowy torm ns tennlnall!d aod hi.o oon' 

1' 1' . 
i~ s- Rule 34-l(b).. RWcs of the Us. ec.wt (lr 
:.. Appeafs hlr tbe Elt'I'tolh ClrcuiL 
;.'. ManorUlc IWward s. Smhb, Seoior- US. Or· 
;:. ' C\&U Judec fa r the FedenJ CIrcuit. slttlnJ: by ,'- . . 
i 1. £\eo Uoqh pcUtlofler was pra.em to ,w. 
~ 0I:KUItr)'. be ..... I.rcMCd u. beml d.nJ~ admJ. 
~ .. La diE- UNttd SWt:s. h1l.tl.oncr ~ an 
., ~~m 01 hi, sc::aws wer rNA § 2~5(a). I 
· U.s.c.. ]255(.). the lWeslck ...,t. ..... htL1 of ~ 

1111. I .... .a Ylu by a conlUlar olflda1.b~d 
.ad befq .dnl1l\eCI \0 this COWitry u _ immi· 

'" craDt. l:a. cC'der IJ:I 'be cUpbk for u Idjlllrtme!l~ 
• f.II aJ len IIUIIl be (CheMse admlaible. 

1. 'J'be imcNption Judte ..,..a.ctcd pctitloaa" .. re­
quat to ~, ck:part Ibo 1JDlto:I St&tcs. 

.1 n. Appak ao.rd nca\ed .the bnmlgralion 
· . J~ .. '. il'owltLOe of vcl'Untary 0epu1W'C II 11ft.. 

praperl, ... ated . Petl'tioocr caniod the ""rOeo 
or ~bU..wnc bach his &tAtulor)' dl!PblJlty 11114 

(1.] On appeal, petitioner argues that 
the upunetion .at a conviction under die 
FYCA ia intmtd.ed to rive youthful offcmd· 
eM\. the opporh1nity to itOnt for their previ· 
ous incHacretlDna and begio :anew.4 From 

mtmd. WOt'lf'WIlCM few votunt.aTy dqJlJ'tUn. Sec 
Mcrw 01 Scda. 17 1. " N. D~c. :1:50, $.5. (BlA 
1910). wttik the expunaed conviction. oooid 
n.al 'be tlte bat1t fer diSll~nce. tbe u;1rinsk 
ntdcnoe u~ the convlction rendered pe­
ti&in&r aazULOrll)' IncUsible. ror 'YOlulltary df> 
pt.rt.IIn • • pcrtOU lKtlDl In aood menl ell..,.. 
...... s.. UlA II 101(f11.1~ 2M14 

S. 1bt Appedf; Board ruled thae lite indusioo of 
pctLd.oner"scrimJ .... t record in the ncord bc[oN: 
lhe 1Irurli.puOf'I Ju.dce was IrtI~r. ~b 
han::Dle$I.,. enor as suffideAl evidence I ndepen. 
ONuo£thoe r«ord wa! in.troduced to $USWn Iho 
lavWJt'8t10D Ju.d.v'1 N lina;. 

4. JII lcns'lelnC'!u [Dg the Comprche:nI[Ye Crime 
ConIroI AI.1. 0{ lil84. P\lbJ... n-.41J. '91 sw. 
lUl.lfIll (19J.4). eon,rus ccpealcd Ib~ FYCA. 
Koo.wvtr, ,!nee. petiIioIIe:r wu scntmocd urtder 
lhe FYC", we decide lnls aolPCl .hereu"de". 
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thio. petitioner __ , II 10110';';' that ih. 
fo.ets Ullderlyfna hill exponged conv;"tion 
ohoilld not ba .. _ allowed to proride 
the Ioundatl,,; foe the deo.ial of hio &<1m;". 

".;';"" to the Uoilted States." Tho Immign· 
lion Boord .... prOvioooIy ruled "at """* 
tio .. oxpI>llpd ",,,I .. the FYCA ""'y not 
be eO"';dered" in d<porta~on proooed.ingll. 
Se. "Mat<.,. or Zingil, 14 I. k N. Doc. eZI 
(BIA 19'14). "Petitioner argue! that the 

. ~ -result -1I1M;nl!d obtain in adffti:!sablLity 
decision!. By-aJtowitlg the (aets under)y· 
inC' the expllJ'lpd O()llvictiOJl to be oon­
&~ on the .iuue of whether petitioner 
ahoold be aAlrnlttod iDto the United State., 
pe!itio .. , IU'gUO!i the BoU1l .... thwarted 
Co'!'J'!Ooionol "'toni Ilnd.erlylnr til. FYCA. 

• < •• 

",~z.!J n.. BIA', tmdlnr tN., petitioner 
i Jleligr"ble for an &djUitment 1)f s1a.tua La 

i:?k6ject kI appellate review for errors of 
law. KahlRberg . tr. irrr.migmlion (u!d 
No.tu.raliz4~itm S~~ 768 F .2d '1&46, 
1849 (11 til Cir.lge5). ·"Th. BIA', interpreta­
tion o-f .agency regul.atlO'ru!l merits gy-eat de(· 
ereme and coatrolJ: IlZIless plainty errone­
OWl or mo:mlliBtellt with the r'egtllutic)I1, 
Uniletf St4m " •. Lan·onoif. 431 U.s. 864. 
872, 97 S.C!. 2 1liO. %155, 53 L.Ed.2d 48 
{I-971}. Theft- are no fa.eta in dilpute and it 
is cle ... !bat _ Ibe INS is precluded 
from <OlI8idering tho .. t&da by operation 
of Ibe FYCA, pelitioner ill properly found 
madmis!lahle 10 thi& country. 

W. Dote initially ." that Seetian 
212(0)(23)(B) d .... DOt ~ ClDvi<uan in 
order to deny &n alien admi81ion kl the 
United State •. s.. M4Itn o[ Fa".r., 16 I. 
& N. n.c.153,'55 (BIA 19'79). An ."tirely 
-~ "~te provisioo of the INA providee that 

. .I, who ataod "".m.t.ed of traff«lcing in 
'~tio will not be admitted to !this CoQ1ln-­

tr-y. "s.. INA t 2J2(aX211XA), 8 U.S.C. 
! l1B2(aX23j(A). To .uo.. an .. punged 
ronvi::tiln to stuJd aa the fOllncla.ti-.ln fOT 
deDyjng an alien adtDis..aio n o.noeT INA 

s. " W~ .!lOU: that mIlCh "0( lM CI5e la.w C'died upctn 
by petiOOner- .. ads (or lhc prapos.flion l1w an 
~ oonYiclioa tJ'U, ncK ptCnidf! t!i.e fouo' 
datioll ror deplNtlon.. DqtorwiOD and .admit-

_ sibpif)'. ~a-. ~ two dlrt1Dd U:suet.. 

6 •. In addition to pe1itioQct', auJlt, ple.a. the im­
m igration Senic::e allC) isurochtecd leng111y c'o'l-

1.2l2(aX23)(A), the .tatutory ~ that 
adudee aliena ,ol.ly bec:au.e "ar; • ..,,~ 
tion, 111.&1 run axlnter to the eo.cr-ion.aI 
iIltent bebind lI1e FYCA. How_. u thio 
questioon" not presently before(M,.,w do 
not decide it here. .' . 

[4J The INA provia3CJn pre:a.eIl~" beton." 
WI, ~ 2l2(aJ(28)(B~ 0'" nat exelude only 
those aliena who hne been CIlQviet:ed. Un· 
der' § 2;J2(.X23XBJ, It ill I>Ol n..-ry that 
an alien aeekin.r adDliuloh have been 0000-
vict.ed, OT enn a.rreated or In\'e&~ (or 
drug trafficking in order to be hudmialla­
ble. the 01100 may be <Ie.jed admio.ol,n i1 
offirials "bow or have reason " to IM-lieve" 
tluit the alien baa trafficked Ia drugs .' 
Th. BIA h .. oonclod.d tliat tho Ccu>groa­
&ional intent ua.derlyiog ". j": IIeC'tio:!l. 
212(aX23)(l1) was to provid.. a ....... ,for 
•• cluding mown deele .. of nlftCllb who. 
Or a voIding CO!1vic:ti:>tI, had not et:herwi&e 
been rendered iDadmissable llndar Beetion 
212(a)(23XA). S .. In re P-, • t 4 N. Dec. 
190. 19.'1 (BIA 1951I). The plain Jaquag. of 
.e<tlo. 212(a)(211)(B) apealts of 111_ appl;' 
canu who lmmirntion officiala know, or 
have reason to believe. are or haVe heen 
t.:ra!ticktnr in llarootlca.. If CNdibIe -evi­
dence ia preaentcd to show knowledge. or a 
"" .. onall'. beM! that .., individual h .. 
tralficlted in drugs, the l'equm-fiI of 
, 212(0)(23)(8) ha •• been •• w !iad. U auf· 
ftcf.enl eviden~ all.o'IVS allch &.ct.~ RD."· ad­
juatm.nt may properly b. detUod. See 
GGrnhiM It Jmmigretirm &: N.~liZ4"'" 
Ii." S,,...;"" 419 P.2d 1.355, J~ (2bcI Cir.), 
<on. cknial. ~99 US. 905, ~G S.Ct. 2195, 26 
lJ:d.2d 559 (197G~ ~u •• petiIIoner has 
pleeded guilty to ooc:ain. InffickiDa. Lt logi· 
cally faUow, thlt anmigr&tioo oftiI:ialJ do 
not merely have l'1Iuon to be1ieN he bas 
trafficked 10 n_. Illey ha .. _ to 
""'"" he .... done 10. INS did ...t reIr 
upon the oo.viction; witness .. II> the facto 
were heard.~ 

~ both daaurw:Qtal'y and Wtil'DOllb1. Oft 

the bd..s u.OOnly{ng Il:ae cca\'ictloa. 1"Iu! SIA 
found tbat Ihe lmmi&ra1iQD St:rvQ. .III effect. 
"'n:triedW the petiUDaer', aitltiM _ In his 
adllliuSbWcy ~ on die issue 01 whc:tber 
pctllkulI:r wu lrwImJl$.lble punc.u!1 lO­
S ll!(o)(21XB). 

u.s. T. BAUER 239 
C:tI\e .. tw P~:1H (1ullClr. Im) 

ti We ~ve prE-vlously ruled. that an e:r;punC'- thBt canvicticm o.nd ..enteo.cing under the 
fbi onder _n 5021(0) d_ not on!iU. FYCA ought not actually improtle petillo.· 
ttl :recipient. to the dea.t:uetionl .. creratlon. er"1!1 immign:oon I tatuS by d.isallCtwing the 
-o:r .ae.aline of hi.J arreet rECOrd o.r to the admi.u1on of the (actual b9.Sia: merely be-
-destructicH:L of the record of his eo.n-rlction" Cluae of the invocatioll of the FYCA. Salili 
~ Unitsd Sl4ta v. Dtu. '147 F.2d 1.95& a l'eJult would EXceed Cong'l"'eSlional intent 
lS59 Olth Cir.1984). Iu &0 rallng. we re- by ooneealing Dot only the la.et.of a eonvic­
lied on Jegis1at:ive hLitwy b:I ooDclude that tien wruch. had been .oxlPonged. bat. WOo the 
In enact:irlg the FYCA and IIr(1vidil1g (or facts Tela.ting to the cond\Let of the penon 
~unction. Conven did not intend to eon-- under (£onside.ration lor immigration into 
«&1 the bet of & QOnvietion. .Dcwt 7.ft F.2d thia oouctry, 
-..t HISS, "1360 (f'[S)ection .6021(1.) was rot For the (oregoing reasons, the ruling of 
omternplated u & method of eoru:ealing the: the Board of Immigration Appea.ta iB 
1ad: of OO>VU:~oo from ... ployen, bot nalll- AFFIRMED. 
.. II a way of opeDillg up job O)lpOJ't>1niti •• 
1» youth offenden in politli;>21S wlUeb, for 
1e&!0llI of compally polley, gov.emment 

," ,.gulatinm. or atilerw!ae,;- would oot be 
Il'ailable for ex-oonvi.cts". (dtat:iGD omit-
eed)). 

'[I] Thill ,.....,DiIlg ia 'applicable in the 
-ina.wt ease. Beeallse exptJJJctiorI 00es not 
entitle it! recipient to the concealment of:a. 
eonviclion., neither does (t coneetl the fa.ets 
'IlDderlying :& con vieticm, Expunetion 
means that t.M unvidion it.eLf win Ilol 
&tand 18 a.n impediment to a yt1uthral of­
feDder in the future. We c:ooctude that 
expunction doe:a. oot entitle petition.et" to 
aec:ret the. fad: of his COIIvictioo. Ocr the 
facta underlying that coDvicticm, froro im­
migra.tioo cfficials. The (leU unduly-Lng 
an expunged convlr:tion may properly pro-­
ride the basil for the denial of .dnusa.icm to 
III aieo ""der section 212(a)(23)(B) .. oDe 
known o. ",,",""ably beli.ved to be a trol· 
fkler in naJ"COtica.. The:factual buil of 
pe-ti.ti:J.ner's. ronyjr:t;ioll was properly altowed 
int.o evidence on the iaaue of petiticnerl 
admio.nhility to 1M Uoitod Stateo. 
~ Tel hGliI otherwiH would tttet.lI that con­
_ 01 • ~ tratfuk.,. oouJd-1lOUn' 
ti&1l~ impIO'H his or ber immigrw.tion Elta­
tus over the lIituatJon obt..iining before. eon­
moo. I! all of the fae!l! p ..... ntly bef.,.. 
us weft! the !lime with the es:oeption that 
petitioner had never been a.tTe9ted, pleaded 
IfUilty, or been .eotenced under the FYCA, 
it wollld be undirputed that \be factual 
buia for immignOOll ofrt(;~la:' re.uonable 
belief thot potiti<>DOl' " .. 1J'8fficiing in 
drop woold be edmi .. ibl.. -W. eonclude 

UJIIITE]} Sf A TES of Amerlea. 
Plalntiff-App.llee, 

T. 

Rldoard J .... pb. BAUER. D.feodanl­
Appellant. 

N"". 91-5110, 91-5163 
Non-Argument Cal~ndar. 

Un£ted State! Court of Appeals, 
Eleyenth Cirwit.. 

Moreh 17, 1992. 

Defenda.nt pled goile, to armed bank 
robbery, bait1g felon in possesagi()D ()f fire­
ann" and Willi convicted b)' jury in the UD~t.­
ed States D~tri'~ Court for the Soutilern 
nialriot 01 Flotid., N ... 8!1-1402'1-l:R­
FAH and 9()"14013-CR-FAM, Federico A­
Mol'I!no, J., of forcing hostages to aeconpi.' 
Dy him -duritig bank robbery. vaing rrreann 
durin..- eonunUtl'lictn of c:rime of vio!eo.ce. 
and being in posseSSiGD of anregietered 
f"trearm. Defendant appealed. The" Court 
of Appe::L!s COlltolidated ee.'lel and held 
that: (1) cumlJLative. punishment for anned 
bank robbery and using firearm during 
crime of v[oOlenCE! did not. violate double 
jeopa!dy protections; (2) po" .. ,;o", of on­
regiltend li)encer supported conviction for 

I 
! 

i 
I 
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Jo-ranby, Assl Federal Pub-He Defender 
West Parm Beaeb. Fla., l.a:urln A.. WIQILaIl' 
Jr., Tallabass-ee, Fla., for- petLtiollers-ap~ 
]:;;nu. 

Joy Shearer, kisl Atty. Gen. .. West Palm 
Beach, Fla., faor t"e3pondent-.apopeJlee. 

Ap~[ from the United states Di8td::t 
Court fQr the Souiliertl District {If F!orid:a. 

Before HENDERSON, ANDERSON and 
CLARK, Circutt Judges. 

ON SUGBESTION FOR 
HEARING EN BANG 

BY THE COURT, 

The respondent LoLlie L. Wamwrignt, 
Secr-etary, Department of Ca~tiC)ns 
State Qf Florida,. filed bis suggestion [{:or ex:: 
Ixmc crtnsjde-raoon of an order dated May 
3~, 1,984, 104 F.2d 538, by th~ paoel of the 
~11rt,. whjc~ -orner granted Foro'-s applica­
tion f-or stay of execution. No- judge in 
regular active serviee on the oourt has re­
quested that the court. be polled (}n hearing 
en banc pursuant to- Ruloc 35, Federal Rules 
of Appellate- Procedure. A new pane] of 
the court has heard o,al argument and 
taken. t.m~er a-dvisement FoJrd's appeal from 
~e dIStrict. c.ouTl's ru-der d-enymg his peti. 
tioe for W?1t of habeas corpus, In light of 
these Ge-v-eiopments in the- case, the :sugges. 
tillh Co-r hearing en bane has bocome moot 

• 
-0 ~1!n'oIllLl'!-'r';Il'''I 

T 

UNITED STATES of America., 
Plaietiff.Ap-pellu, .. 

John. DOE,. Defendanr.AppeHEltll. 

Nil. SJ.-SfiSIi, 

hia. :ll:rre::'t and oon v.ietiozi record:!; exptl11gEd. 
The Umte<l State, Diatricl Com for Ihe 
~ut"rn District of Florida, C< Cl)'d. At­
kms, J., denied the petition,. and petitioner 
appealoo< Th, Court .'·Appeal. held tIl,t 
Federal~ Youth CorreetionB Act. did tllrt 
InahdBte de9truc-tion :01_ tile youtltful of. 
:fender's a:rrest anti canneti:m ~rds. 

Affirmed, 
. I· . 

, ,,'. 

1. Infants ~133 

Provis~n 1)( Federai'Youth CO-..-.....:-~~ At ~ ... , ...... ...,.,..,& 
t ~ upon unoonctitiollal discharge of a 

~mnlLtted you~h ofle:nder before exp~. 
~ of marimurn .s.ente:nre impoJ-Sed upoo 
him, the convi::timl sh.If be- automatieall 
set aslde and the Commiuion :shill! issue ~ 
tlJe- youth offend-er a -&i-tirtca~ to that 
effect. die not mandate·,(de!truction rJt ar: 
rat and convictiQIl recoI;Js of youthful of. 
~er who recejvoo an early unoonditiOnai 
d~'~",g.. lB U.S<C.A. II. 5()21(a~ 

2-. Infant:! 03;:10 lJ3 .. ~. 

De:apite ootltentiOll·ot youthful off-eoo. 
er who :rel!wedved early "UncoooitJo-nal diB,.; 

~ge that his exceU~t'l'eC(Ird of r€habiU. 
t:'-tion presented appropriate- case for exer­
Ct:Se o-f d~Lct court"a f1Qitab-le POWer"! to 
expu~ge hitS recl)rn, dia'triet court', d:eciafu.n 
denymg €:Xpttngement -of. the ofielldel"S Ill'-­

I'el!t :IJ'i:IIi C(l-nVIII:!UOIl ~ had to be at. 
firmed abosent 4r-gume:nt ·that the district 
court. abU!leci its rlis-r:retiD.il ir.: denying the 
reijef requested. ,.'\ 

I; , 

'·If' 

Michael J. Dissette, Ha,!erlOrd, Pa., for­
defetldan~~appe:[[ant. .- :~, 

United States Cl}urt of Appeals, 
Eie\'e-nili Qn:u iL 

D€c, 4, 1984, 

~nier J. Cm:.sirly, .~- . Collina.--H 
n.,,,d O. Leiwan4 AML UJ!. Attys Mm:­
Fla" for piaintiff.appeJlee.!": "Ia.nu, 

Yo.u~ful oQ~.f-ender who rewived eany 
uncondItional dL~;.::h.arge petitioned to have 

Appe.a] fr-om the Uclteti States District 
Court for the Southern .Dis.trict -of Ft-onaa.. 

UNITED STATES v, DOE 1359 
(:\JI! &I 'MfF.J;d I.!J" Cl'5llA} 

Before TJOFLAT :a.nd FAY, Cireuit dates the destrueticm of his arrese. and eon-­
Judges, &nO ..!-ULGOOD', Di:stric::t Jooge. vttti~n records. 

PER CURIAM: 
In this. caae, we detennine wbether 1:8 

U,S,c,A. § 5O~1(.) (W .. , Supp<19&<), a pr0-

vision of the Federal Yo_uth CGrredicrns Act 
(AdJ. entitles .a youthful offender, who re­
oei.ved an early uBoonditiona! d~sclLal'ge. to 
de-atructi.ol:l of the :records concernit1,g ar­
rest,. -oonviction, and sentencing. We u· 

- :firm the distriet court's holding tha~ section 
500J.(a} doef: not mandate the destruction of 
a youthful offender's conviction and arreat 

"""rds. 
_ .. Iu 19"78, aplX!llant;. .Jrum DOoe, pleaded 
gwlt;r kI various drug -vio1atirms in Floricla 
and Massa.chusett:s. The District Court for 
"Ui.e- Sollthem District of Flo-rida senteooOO 
Doe to treatrneot and i!lu~joo P1ll"S1.l8llt 
to- the Act. The District Court. fOor the 
DiistrK:t -of Mas;sa.chosetts :sentenced Doe to 
eanfinement uooer the Act and provided 
that ibi sentence: ron OOI1C:u-rrenli)' with the 
-aenteJK:e- impoe.-ed in FI-orida, 

Doe was mca£lC.e:Tatecl 0111 February 1'9, 
1979, and on June 17, 1980, he btegan a 
preftl...., program. On Oeto .... 6, 19B1I, 
he was p.s.roled fr.ot'l1 tllIe pre-release pro.­
gram, and on November 24,1982, Doe was 
UlICOnditionally discliarged (,om prob&tioo. 
Purs .... t to seclion 5021{.), ))Qe', _vic· 
tim was Bet .a:side and he "WaS is:a.ued a 
oerti:f'"toate to that effeci. Sub9equently, 
Doe petitioned the District Court fa< the 
Southern District of _ Florida to have the 
I'«Onls of his arre-t.t, ronvio!liotl, and l!ien· 
t.encillg expunged. The distric::t oourt de-­
nied Doe's petition, and Do-e. appeals.. 

[II Titl. 18 ns.c,A. i M21(.) p:ovldeo 
tbat "[ u Jpon the unoooditional diooharge by 
the Commissioo -of a eo-mmitted youth (1(. 

fender before the expEratioo of the mElXi· 
mum :sentence imposed upon him, the oon­
vic::tion :Bohall 00 automatieallJ set a:slde and 
the Commi.ss~n I!lnaJl issue. to the youth 
.ffeeder a cerlifioate to th,t effect." ))Qe 

.:ont.md.s that this Btatutor')' pro'flslon man--

• HClI10rable darence w. AUgoo-d, u,s. Distritll 
Jlldg:e ror dJ.or Northern Di:5lricl of Mabatm!l, 

10 UniUd 5011<8 •. DO .. 73Z P,2d 229 
(lot Cir.19B4), the first Circuit held that 
s.ection 502.1(a) dld DOt proviJe f-or the d~ 
structxm, :seg~Uan, '01' sealing o-f -EU .. ElI'-­

... t recorO. Do~ 732 F 2d at ZOO, Th< 
Di:atrwt -of ColurnwB. Orcuit .agrees witll 
the First Circuit, Se~ Doe v.. Webster, 6Qij; 
F.2d 1226, 12S{l (D<C,Cir.1979), 

We also agree that .. ,rum MZl{a) .­
not provide for the destruction, s.egrega. 
tiGn, ot sealing (If an arrest reoo-ro, If 
Congress. il:l't:encl~ section 502-1{a) to pro­
Vide fGr, the destruction of the. arrest 
r-ecorrl. it 'WOuld h.ave ~vided such Ian· 
guage in _the statute, -

[t.oe alB!) contends that :s-eetion 5021(a) 
entitJes him to hav~ the record of biB coc· 
victi.oll destroyed. The circJrit courts ha \'e 
disagreed on whether section 002:1(a) ·mal1-

dates deatrncticm of a C(lnvictil)n reoord, 
The First, Sixth, and Eighth Cireui!> have 
held that.a ymrthM GffeOO.er is not entitled 
to have his eonvicti:J.n record expunged pur. 
suant to .. oIlo, 6D21{a, . S<ellc<, 73~ F.2d 
2:IIl-:l2; Un;W S!<tre. ~< Doe, 1>56 P,2d 
391, S~Z-!13 (ijth Cir,19'1'1); Unmd S!fd<s 
" M<Mam., 540 F2d 3S1, 38iI (8th a,., 
lG7';), TI>e District of. Columbia Circuit 
aud the Teeth Circuit have indicated that 
:Bet:tiCVl .f)l)2l(a) mandates segregation atld 
Bealing of a j'ClUthful offeIlder's c:on'P'ictioo 
,,",ord< S." Wmts " HaMmi, 651 F.2d 
1354 n, 3 (10th Cir,19Bl); Do< " Wm.W, 
006 F.2d 1226, 1232-4.4 (D,C<Cir.1919), We 
interpret the iegisJative- htatol"'J of the :stat­
ute to resolv-e this oortflid am(lng- the dr­
(uits, 

'The legislative bistGry (Iof the Act reveals 
that section 502.1 (a) _'''was not etlobemp1ated 
as a method of CCllllCealing the Jac::t of (;(In­

victiOIl from- employers,- but ratl:Ja' u a 
way of, oj) per1in.g UIl job ,opprutunities·.:to 
youth offenders in posiooru: whieh, fo(lf l1Ia­
:Bon:B of company policy, govemment re,u-­
latiorl;. or otherwise, wouki not be an:s1&ble: 
for ex--coonvkts.." Doe, m F.2d. at 231. 

si11ing by de~gna.tion, 
, -,- , - :" " 
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conceaJmen~ of the conviction wu 
a. basis lor the Act, no rationale jusli­

Ule dutnrdion or the eonvietion 
WeI the-refore, agree with the 

Ci:n::uit alld hold that section 5021(a) 
not reqvi~ dcstrnwon of the oonvic­
~. 

Doe also contends that his excelltnt 
of rehabilitation p:resents an Ilp~ 

case for the exen:i.:Ie cf the district. 
equitable powers to expunge his 
Doe, however. fails to argue that 

court abused its dismtion in 
reJie! "-"Que!!oterJ, and th~refore. 

"'""taffirm the d istrict co urt's decisiooo. 

M. WALKER, et at, PII!t.intiff., 

l illie Rhoalln and. Bohbie P. Lowery, 
PlainlirclJ..Appellanh. .. 

Th. JIM DANDY COMPANY 
IHrendant.Appr.l lu. • 

No. 83-7334. 

United State. Court (lr Appeals, 
Elev.n~h Circu it. 

Dec. 4. 19S1. 

Title VII etas! action tmployment. dis­
minatJoD suit wu broug}!t.. On ~maDd. 

j f.2d 133~, Ihe UoJu.d Slales Dutricl 
un for the NortMm DiRtrict or Ala,. 
:Dill, 97 F.R.D. 505, WiUiam M. Ac:bt'. Jr •• 
entered an order denying class certilic:a. 
n and application for intervrmtion, and 
appeaJ was taken. Tho Court of Ap' 

Us, H.t<:hel~ Circuit Judge. held tIl.I: 
Distri:t Court tlid not abuse it& d iacre-

1 in refusing to 4!erl.ify action as a class 
ion, hut. (2) Dietrid. Cou rt abused iUt 
eTet.iGl1 in denying appl~tion for inter~ 

't'ention .mce it (ai)ed. .04 COIlIide:r aU of 
fAcloro ..... ired to be cooOid, .... !II deeid­
inr whethu motion to iDtwftae Wle ~ 
ly. .(. 

Aff"",ed In part ... 'rr .... ned and .. 
maruled in PITt. .1J ... '" j 

" 
1. Federal Civil Proced&&nJ "'16Z 

QueatiOM eoncenliQa~ clue certifita.. 
tion are left to sound diIoetion ot d.ietD:t 
<om Ped.Rulea Ci.~Rule 23(a). 28 
U,S.C . .-\.. , ,. 

2. Federal Courli C&:-S17 .:, 

Court of Appeals wi) not reverse a 
distric:t court's deci.!IJion oat ' cI.u. t'ertifi~. 
tion absent. an abuse af ita discretion. Fed. 
RuJea C'n.Proc.Rule 23(&). .28 U.S:C.A. 

3. Federal (hU Pro~ ~184 'j 
Utipnt ... kin~ to IllliDtaio cIau ... 

tion undor Tille VII o( tlJt .Ciri1 ru,hta .1.<1 
or 1964 muat meet clesr ftqlliremenu of 
Dumerosity. commonaiQ",. •. typicality IIId 
adequacy of reprelenta.tio& lpec:ified iG 
cl ... adion rule. !'ed.Ruloa Civ.Proc:.RuIo 
211(0), 28 U.S.G.A; Civil Rlpta Aet 01 1964, 
§ 701 01 seq.. •• .......ud. 42 U.S.C.A. 
§ 2000e et leq. ..i. . ,.: 
4. Federal Cldl Pr()Cedu~ -161.1 , '~ 

Fo. all pract.l<al JIIIIPOMs. class o<! 
lien'. rtquirements of Jfamerosity. Crmf. 
monality, typ;oality one! Uoquoey of ",pre: 
Mlntation erredi",]), lid :tIau daima to 
thos. (airly enoompalHd "" named ptwt: 
ti(f,' claim.. Fod.R'" CiY.Proc:.RnIe 
211(0). 2B U.S,G.A. " . , 

~ r~craJ Clnl PrlXcd~' ~J841 '~~. : 
TlUe VlI emplo)'IDftIC d!ocrlminatio. 

compiaiot liIod by uns ..... tuJ fmale·. 
plieanb for . upemsory paiIIlUon. proviUii 
insufticient buj, for ea.ch.diJIg that .~. 
dicotio. of oppHc:anlt' dafiD of diao:rimrftol 
lion ill hirirlg IUpervisory tmpbyeu weald 
require> resolution of t'OIiDion' qUlltiona of 
law and (act concerninr e"I'Ijloyer'1 allered 
dlooimi .. tory pracll<el fa ~ilmenl, job 
"'igrunenl, "" .. fe •• one! Pnmotion .nth 
reapect to lower Jeyel lab« job! or empJor­
eft 4!ompJahung of dilpuate job ~jp 
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mnta M"". and th~ coold not npport 
oe.rtirlCl.tion of cla.u of actual female ailPti­
.... ts for fltOIIlo)'lTlent, dot.erred female ap' 
p1icanta (or 8lnp&oyment, and (emale eRr 
ploy.... l'ed.Rul •• a...Proe.l!ul. 23(.), 28 
U.S.G.A, Gin' RightaAetof 1964. § 101 et 
"'I .. .. .",.nded. 42 U ,S.C.A. f 2000. ot 
.. q. 

6. fedeftlll Civil Procedure ~J8'" 
Title VII employmer.t d iscrimination 

clue complaint W38 properly clisYnt&sed 
where Wllutcese(ul femaJe appticants (or 
8Upervisory position.s. due to Jack of qualirl­
eatione (or JON .ought, la.clc.ed a. auffident 
no:us with prop<l~ed c:.1aM of actual female 
applieants for employment, deterred female 
applicants for e laplol'ment, a'nd l ema&e em­
ployees. tD · be Or1~ of itl members, siute 
applica.Jlts had aulCe~d no inju.ry as I re­
.ott. of alleged disuimJoatory pn.ctieea, 
Fed.Rule. Civ.Proc:.RuJ. 2:3(0), 28 U.s.C.A.; 
Civjl Rilhb Acl of 1964, § 101 et. aaq.J .. 
.... nded, 42 U.S,c.A. § 2000. et ''''1. 
1. Fedora! c;.u Pn>cocI"", e>313 

In exercising: ita discretion wll~lher to 
permit. intervention, disbic\ court I.h.all eo. 
aider, am.cmg other thinp. whether tritef'" 
vention will u.nduly delay OT prejudice adju· 
dieatioo or ",his of orljpnal portio.. Ped: 
Rules Civ.Proc.Rul. 24(b), 28 U.S.C.A. 

8. Federal Cl.U hoced1ll"c 1S=t3Z0 

. Fed.raI Courts "'817 
Quesoon of timcliness of "ould-t. in­

tervencn'1 motio"n to In~rveDe lies within 
. diatriet court',. discretioo;' district. com,. 

action may be reviewld only (or an .. bun 
of dilUetion. Fed.Rules Cjv.Proe,Ru~ 

24(b). 28 U.s.G.A. 

9~ Ftclen.1 CI"U Proc.tdure ""320 
" In asacuing thnelu:uua of would-be ~ 

t.e:rve:nOr'1 motion to intervene, dl.lrict 
court mUit eonaider period o( time during 
which would-be intertenor tDew Dr reuon· 
obI, ahould ba .. ~ o( his intenol in 
tue before be petitiooed tor leave to inter­
"!ne, degree o( prejudioe to wating pa!""" 

tWa as result of would-be intervencr'. fail­
un to move CO . intervene IS soon U he 
knew 0," rtUOnably .bcruld han known of 
hi, infert'st.. extent of prejudice to would-be 

U1F.26-31 

io ..... oor i( his pooitiOD ia denied. ' and 
presence of unusual eircufubntel militat­
tne either far or again&t determi:aation that 
.ppliealion ill timely. Ped.R.I .. Oiv.Proc. 
Rule U(b~ 28 U.s. CA. . '.' , . 

10. Fedual Chil Procedure _320, 32:1 
Diatrid court abuaed ita diJcretion in 

denying application to intervene in Title 
V n emplo),ment. dilCrimin:at>on action in 
vj!W or ltB failure to give ~uir~ conl£d­
eration to factors of " tent of Pftjuctice to 
would·be inter/enor if appliQtiO~ were de­
nied IUtd existence o( unusual okam.atane­
es militating either (or or aph"t det.erm;' 
nation that application was timely. Fed. 
Rul., Civ.Proc,R.1e 24{b), 2B U.s.C.A.; 
Civil Rights Ad of 1964, § 101 et seq .• as 
amended, 42 U.S,C.A. t 20000 et aeq. 

II. fed.ra1 Civil Procod,," "321 
Where original plaintiffo in . Titlo Vll 

employmen.t diacrimlnaUon,aetJoII had filed 
timely EEOC cI>"'lr" .."d dItolriet court wu 
eonsiderina cla.!a eertif".eatio» iaaue at 1:irM 
3.ppJiation for intervsntioD. was , made. ' 
would·be interve-Dor did not bave to file 
separate, mdividlJal EEOC c:iluie u .. pre­
reqlri!.ite to lleek interventWn. Fed.Rule • 
Civ.Proc.Rule 24{b), 28 ·U.s.C.A.; ,. Civil , 
Righto Act of 1964. t 1GI , .t aeq . . ... 
amended. 42 U.S.C.A. § 2000. et aeq. _, . " 

n. Ftderal Ci,U Proetd\ll"t ~3%l ' . I. ' ::. r 
When o.;poal plaintif~ in 'im~' iIi: 

employment dilc:riminaUon action bad filed 
a timely notice 01 appeal from dtstnct 
C9u:rt'1 relWial to certify action u a clUJ. 
action, and application for int.enention N.d 
been betore di::atrid: court at. scheduled 
mrillg at which elan cwtif'icaticm 'Wu 
relUlled, would-be m,""""", bad "'bl~ 
4! .. e to intervene into.: .Fed.RulM cn,Proe: ~ 
Rul. U (b1 28 U .s.C. A.; C;'ij ru,hta Ad 'of 
19GcI, f 701 .t oeq •• OJ omendod. 42 US. 
C.A. § 2000e .t .eq. . ' " . •. .. 1 

Reeves &; Still. Sill';' Reeve.: Robert 1... 
Wirgins., Jr:. Birmingham, AJ~ , . lor plaln-
mf ... ppe1lanls. . 
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