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UNITED STATES OF AMERICA, CASE NO: 8? 0726 -CR~RYSKAMF

Plaintiff, )
v.
KENNETH L. BRYANT, GOVERNMENT'’S RESPONSBE TO
DEFENDANT’ S PRO_SE MOTION
TO EXPUNGE THE CLERK OF
COURT’'S FILES AND RECORDS

Defendant.

B N P I R S )

COMES NOW, the United States of America, by and through the
undersigned Assistant United States Attorney, and submita for the
Court’s consideration the ingtant Covernment’s Reaponse to
Defendant’s Pro Se Motion to Expunge the Clerk of Court’s Files and
Records. In Dppoéition thereto, the government respcnds as
follows:

1. BACKGROUND

An examination of the Court’s cazse file!' in this matter
indicates the following: That on or about June 11, 1984, the
defendant, who was then a student at Florida International
University (FIU), in Miami, Florida, falsely told a FIU police
officer that he was an Special Agent of the Federal Bureau of

Investigation (FBRI), working out of the FBI Office in Miami.

! Records of the Federal Archives and Records Center indicate
that the United States Attorney’s Office’s file with respect to
this prosecution were destroyed in January of 1996, pursuant to
atandard procedure after ten yearg’ retention in archives,

=X



Complaint Affidavit of October 11, 1984, at 1. The defendant was
further alledged to have told the police officer that he (Bryant)
was attempting to execute a federal warrant for obstruction of
justice on a young woman who was an FIU student (hereinafter "the
FIU student"), and asked the police officer to observe the FIU
student’s comings and goings in order to assist the defendant in
cerving the purported warrant. Id. The defendant further gave the
FIU police officer an automobile tag number to run a registration
check on, which was registered to the FIU student. Later in the
game conversation, the defendant asked the FIU police officer to
run a registration check on a second license tag. Id., at 1-2.
The officer ran this second tag via the officer’s car radio, and
when the information came back over the radio, the defendant
monitored the sgame radio frequency and, thereby, obtained‘the
confidential information contained therein. Id., at 2.
Approximately one week prior to the above described events,
the defendant also asked a detective with ﬁhe City of Miami police
department to deliver a letter to an Investigator of the Florida
Department of Law Enforcement. Id., at 2. Therein, the defendant
identified himgelf as "U.S. Special Agent" with the U.S.
"Department of Justice, Organized Crime and Racketeering [Section],
Organized Crime Strike Force." 1d.; see also Exhibit A, attached
thereto. In addition, the affidavit discloses that the defendant
made several unauthorized communications over the radio frequencies
utilized by the City of Miami Police Department, and the FBI. Id.,

at 2«3,



The defendant was subsequently arrested on D¢tobgr 1ll, 1984,
and was thereafter indicted in Count I thereof, on charges of
impersonating a federal agent, and in Counts II and III for the
unauthorized use of a communication apparatus (related to the
unauthorized cmﬁmunication over the radio) on October 20, 19R84.
The defendant, represented hy the Federal Public Defender,
subsequently pleaded guilty to Count I of the Indictment on January
14, 1985." The defendant was sentenced on February 27, 1985, and én
amended Judgment and Commitment OQrder entered on September 13,
1985, providing for the following sentence:

Impogition of sentence of confinement be withheld and,

pursuant to Title 18, United States Code, Section 5010{a)

of the Federal Youth Corrections Act the defendant be

placed on probation for a period of FOUR (4) YEARS.

On January 6, 1286, defendant, through counsel, f£iled a motion
to reduce and/or modify gentence pursuant to Federal Rule of
Criminal Procedure 35, This Court granted defendant’s Rule 38
motion on September 17, 1987, and issued a certificate of wvagation
of conviction and a discharge from probation.

Defendant filed the ingstant pro ge motion on or about February
26, 19%6, On October 23, 19%6, this Court Ordered the United
States to file a response to defendant’s motion on or before
Novambar 25, 1996. Accordingly, the government responds as
follows:

IT. ARGUMENT

Title 18,'United States Code, Section 5021 (a), provides that
"[ulpon the unconditional discharge by the Commission of a
committed youfh‘off9nder bafore the expiration of the maximum
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gentence imposed upon him, the conviction shall be automaticélly
set aside and the Commission shall issue to the youth offender a
certificate to that effect." 18 U.5.C. § 5021l(a).

In his moticn, defendant complains that although his FBI
Identification Division arrest and conviction records have been
expunged (which the government has confirmed through an NCIC
criminal history check), that he is prejudiced by virtue of the
files and recorde maintained by the Clerk of Court’s Office for the
Southern District of Florida. In essence, the defandant'alleges
that he has been turned down for employment as a Special Agent with
federal law enforcement agencies (e.g., the FBI and DEA) because
the existence of those records comes to the attention of fede:al
invegtigateors cenducting applicant background checks, thus
divulging his expunged/set aside criminal history.

Although defendant’s aspirations for employment as a federal
career law enforcement officer are surely laudable, the United
States would resgpectfully submit, however, that on the basis of
Eleventh Circuit precedent, sealing or expunction of the files of
the Clerk of Court with respect to the above-captioned matter is
not appropriate under the Federal Youth Corrections Act (FYCa),
Title 18, United States Code, Sections 5005 et seg.? (repealed
Pub.L. 98-473, Title II, § 218(a)(8), Oct. 12, 1984, 98 Stat.
2027) . The records maintained by the Clerk of Court are most

analogous to arrest records -- indeed, primarily axe arrest

2 A copy of thezse gectione is attached for the Court’s
convenience as Government Exhibit A.
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records. In United States v. Doe, 747 P.2d 1358 {(11th Cir. 1984),

the Eleventh Circuit ruled that Title 18, United States Code,
Section K021 (a) does not entitle itg recipient to the destruction,
segregation, or sealing of his arrest record, or to the destruction
of his record of conviction. Id. at 1359.7 1In so ruling, the
Eleventh Circuit relied on the legislative histeory Df the FYCA, and
conoluded that in  enacting that statute and providing for
expunction, Congress did not intend to conceal the fact of a
conviction. Castane v. I.N , 956 F.2d 236, 232 (Llth GCixz.
1992) (citing Doe, 747 F.2d at 135%-60 ("[Slection 5021 (a) was not
contemplated as a method of concealing the fact of convietion from
employers, but rather as a‘way‘of opening up job opportunities to
youth offenders in pogitions which, for reasons of company policy,
government regulation, or otherwise, would not be available for ex-
convicts." (citation omitted)).

With its issuance of the Doe opinicon, the Eleventh Circuit
joined the majority view of the First, Sixth, and Eighth Circuits,
in holding that a yvouthiul offender is not entitled to have his or
her conviction record expunged pursuant to section 5021(a). BSee

United Stateg v, Doe, 732 F.2d 229, 230-32 (lst Cir. 1984); United

sStates v. Doe, B56 F.2d 391, 382-83 (6th Qir. 1877); United Stateg

o P McMains, 540 F.2d 387, 389 (8th Cir. 1976). Moraeovear, as

dizcuzgsed at length in Doe v. Webster, 606 F.2d 1226, 1243-44 (D.C.

* For the Court’s convenience, and because defendant may not

have ready accese to theee opiniong, the government hag appended
copiea of the two relevant Eleventh Circuit opiniong hereto as
Government s Exhibit B.



Cir. 197%), there are strong public policy raticnales for the
maintenance of these records.

The government would submit that the Doe and Castano Courts’
holdings are similarly applicabiﬁ here. Had Congress intended to
completely conceal any trace whatscever of a youth offender’s
arrast and conviction by means of Section 5021(a) of the FYCA -- to
inelude the Court’s files -- it clearly would have done so.
Section 5021, however, is silent on that peint.

ITTI. CONCLUSION

For the reasons set forth above, the government regpectfully
submics that Title 18, United 3States Code, Sec¢tion 5021, doeg not
provide for the relief requested by defendant, and that his moticn

gshould thusg be denied.

Respectfully submitted,

WILLIAM A. KEEFER
UNITRD STATE

/)
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J C. McMILDAN, "R+

ITSTANT UNITED STATELS ATTORNEY
Admin. No. ARLBQ0ZZB
701 Clematis Street, Room 100
Wezt Palm Beach, Florida 33401
Phone: 561-820-87L.1
Fax: E61-820-8777
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing
Government’s Regponse to Defendant’s Pro Se Motion to Expunge the
Clerk of Court’'s Files and Records wag mailed this 21st day of
November, 1996, to:
Mr. Kenneth L., Bryant
8250 NW 191 S5t

Suite E
Miami, Florida 33015

7 VA A

C. McMILLAN, ME. U
STANT UNITED STATES' ATTORNEY




- may be required by law.

18 55008

(d) Tha term “State” as nsed in this secr.lon
inaludes any Btats, tarritory, or possession of the
United States, and the Canal Zone.

(Added May 9, 1052, & 258, § 1, 8 Stat &8, and amended
Oov. 19, 1965, Pub L. 88-£67, § 1, 79 St 950.)

CHAPTER 462—~FEDERAL YOUTH
CORRECTIONS ACT

faa
5006. Youth correction decisions.
5008. Definitions.
w 6003, Repealed)

10. Eentance.
. Treatment.

cerﬂﬂm an to avallability of fasilitles.
m Provision of facllitics.

i

5016,
fenders,
8018. Raporis concerning offendern,
5017 “Releasa of youth offenders.
Revucation df Commisalon Md;'é'
Appuhndun of released offenders.!
Cartifients setting asida eonviction.
Apﬂliclhla data,
Realationship to Probation and Juvenile Dalinqusn-
ey Asta,

of youth of-

Applicability to the Diatries of Cofumbla.
5096. Farole of other offenders not affected,

186 in origiial. Ttem does not adnfortn te aection catehiine

§ 5006. Youth correction decisions

The Commission sud. whers sppropriate, ita an-
thorized tativea 88 provided In section
4208(e), may grant or deny &ny application or ree—
ommendation for conditionsl release, or
revoke any onder of econditional release, of I.ny

séntanced purauant w this chapter, and
perform such other duties and responsibilities as
Except a1 otherwise
P decisions of the Commisalon shall be
mada in accordance with the procedures zat out in
chapter 311 of this title.
(Added 80, 1850, ¢ 1115, § 2, 64 Stat 1086, and
amendsd Mar, 15, 1574, Pub.L. 84-233, § 3, 90 Stat, 231)

§ 5006, Definitions
As used in this chapter—

.(s) “Commission” means the United States Pa-
role ong

(b) “Bureau” means the Bureau of Prisons;

(c) “Director” means the Director of the Bu-
rean of Prisons;

YOUTHFUL owm_wbzns

‘ mnded

Part ¢

(d) “youth offender” means's person under
mmnfmm:ymyunuthnﬁmofmn-

‘{#) “committad youth affendar” la one commit-
ted for treatment hersunder to the custody of
Attorney General pursnant to  sections
501000) and B5010(c) of this chapter:
(f) "trm‘nnnt. means enrrective and preven
and training designed to
’ ﬂzgpubﬁcbyeomﬁugth:mmmdun
youth afferders; and
(g) “eonviction” means the judgment on a ver-

diet or finding of guilty, » of ora
plea of nolo e%ntandeni?:y piﬁ e

(Added 20, 1850, e ms.u,ummmm

[33 5007 to 5009. Publ. 9i-
238, § &, Mar, u.ms.sos:n.ml

8 5010 Sentance

(8) If the court is of the opinion that the youth
nffendar does not need commitment, it may sus-
pen& imposition or execution of sentence and

) I!themrtshallﬂndthulmuvlmd

ia a;youth ai'fender, and the offense is pumhlﬁla ‘

by iinprisonment under applicable proviaions of
othqrd:anthhnubaecﬂon, the court may, in lieu-of
the penalty of imprisonment otherwisy
law, sentence the youth offérier to the custody of
the ‘Attorney General for treatment wnd supervi-
llmgglumtbﬂﬁlﬂhaptbf ontid ed by
as pruvtdod in section 5017(c) af

this shaptar; or

(&) umm-mmmmymnmm
may, not be able to derive maximum banefit from
treatment by the prior to the expira-

- tion of gix years from the date of conviction it may,

in lien of the penslty of Imprisonment otherwise
provided by law, sentence the youth offender to the
custody of the Attorney c:ﬁlsmeh for ufe:tment fl-:::
supervision uant to apter for sy
ther -period wmy be avthorized by law for the
offense or offenses of whiclt he stands convicted or
until discha: hy the Commisgion a3 provided in
aection BO17( thiz ehapter.,

(d) If the court uha’ﬂ find that the youth offender
will not derive benefit from treatment under sub-
section (b) or (¢), then the court may sentence the
youth offender under sny other applicable
provision.

(e) If the ecourt deairen adéitional Information ss
to whather 8 youth offendar will derive benefit

ﬁvm&umentmdermbsechona{b)w(c)uw'
caatody of

orderthnthobommm:thedﬁa

Complate Antotation Maierisie, sse THia 18 US.CA.
598 3
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Ch. 402

Attornay General for observation and study at an
appropriate classification center or agency. Within
sixty days from the date of the ordar, or such
additional pariod as the court may grant, the Com-
mizgion shall repart to the court its fndings.

(Added 80, 1950, c. 1115, § 2, 64 Stst. 1087, and
e od phar. 14, 1976, Pub.L. 84-238, § 9, 90 Stat. 252)

§ 5011. Treatment i
Committed youth offenders not conditionslly re-
Jeazed shall undergo treatment in institutions of
maximum seenrity, medium zecurity, or minfmum
pecurity types, including training schools, hospitals,
farma, forestyy and other camps, and other agen-
cies that will provide the esszential varieties of
treatment. The Director shall from time to time
designate, sot agide, and adspt institutons and
sgencies nnder the control of the Department of
Justica for treatment. Insofar as practical, such
institutions and agencies shall be used only for
treatment of committed youth offenders, and such
youth offanders shall be sagwepated from other
offenders, and classes of committed youth offend-
ers shall be segregated according to their needs for
treatment.
(Added Bept 80, 1950, ¢, 1115, § 2, 64 Stat 1087)

- Sotlii. Certificate a9 1o svailabllity of facili-

No youth offender shall be committed t6 the
Auom:ymﬁm tnder thiz chapter untjl the Di-
rector certify that proper and adequate treat
ment facilities and personnel have been provided.
{Added Sapt. 80, 1950, c. 1116, ¥ 2, 84 Star 1087)

§ 5013. Provision of fasilities

The Directer may ¢contract with any appropriate
public or private agency not undar his anntral for
the custody, care, aubsisténce, sdueation, treat-
ment, and training of commitied youth offenders
the cost of which may be paid from the appropria-
tion for “Support of United States Prisoners”.
(Added Sept. 30, 1950, <. 1115, § 2, 64 Stat. 1087.)

§ 5014. Classification studies and raporis
The Director shall provide elasgification eenters
and ng:ltein. Every committed youth offender
ghall be sent to a classification center or
agency. The clagzification center or agency shall
make a mml:rhh study of each committed youth
offander, including a mantal and physical examina-
tion, to ascertain his personal iraits, his capabill-
ties, pertinent circumatances of his sehool, Iamil
life, any previous delinguensy orer&nindmer{
ence, and any mental or physieal defect or other
factor contributing to his delinquency. In the ab-
senos of exceptional elrcnmstances, such study

FEDERAL YOUTH CORRECTIONS ACT

nha.llbewm;;‘l:mdwithinspeﬁodofthhwdnyt.
The agency shall promptly forward to the Director
ard to the Commission a report of ite findings with
mpecttnﬂremﬁloﬂmdpozmdhmnﬁ-
tions as to his treatment. As 500D as practicabls
after commitment, the youth offender shall receive
& parols interview,

(Added Sept. 30, 1950, e, 1114, & £ 64 Stat. 1087, and
amended July 17, 1970, Pub 1. 91-329, § 1, 84 Star. 437;
Mar. 15, 1976, PubL. 54-23% B &, 90 Stat. 231)

8 5015. Powers of Director as to piacement of
youth offenders

(a} On receipt of the report and recommends~
tions from ths clagsification agency the Director
may=— :
(1) recommend to the Commission that the
committed youth offender be released eonditione
ally under snpervicion; or

(0 allocate and direct the transfer of the com-
mitted youth offender to an agency or matitution
for treatment; or

fined and afforded trectment wnder such: eondl.

tions as he believes best designed for the protec-
tion of the public

{t) The Director may transfer at aoy time a
committed youth offender from one agency or insth
totion to any other sgency or inatitation.

(Added Sept. 30, 1850, ¢. 1115, § 2, 64 Stat. 1088, and
smanded Mar. 16, 1076, Pub.L. 94-233, § 9, 90 Stat. 282)

§ 5016, Reports concerning offenders

The Director shall cause perindic examinstiocs
and reexaminations tp be made of all committed
youth offenders and ghall report to tha Commission
as t5 each such offender as the .Commizsion may
reguire. United States probation officers and su-
pe‘rvfsoryagenquhnnliktwiumpwttndncom-
Dusson

g youth offenders under their so-
pervision as the gummiuinn may direct.

{Added Sept. 30, 1950, ¢ 1115, § 2, 64 Stat. 1085, and
amended Mar. 16, 197, Pub.L. 84233, § 9, 90 Stat. 232)

§ 5017. Relesse of youth offenders

(8) The Commission may at aAny time aftar rea~
sonable notice to the Director release conditionally
nnder supervision » committed youth offender in
‘secordance with the provisious of -section 4208 of
this titla. When, in the judgment of the Director,
eommitted youth offender should be released condi-
tiomally under supervision he shall so report and
recommend to the Commirsion.

Complete Annotation Materisis, see Thie 10 US.CA
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(b) Tha Commiasion may discharge & committad
youth offender unconditionally at the expiration of
one year from the date of conditional relesse,

(¢) A youth offender committed under section
5010(b) of this chapter shall be releasad conditional-
}y under su ion on or before the expiration of

our yoars from the date of his conviction and ghall
1 pneonditionally on or before six

“he
yearg from the date of his conviction.

(d) A youth offender committed under ssction
5010(¢) og this chapter shall be released conditionak
ly under suparvision not later than two years be-
fore the expiration of the term imposed by the
court. He may be discharged unconditionally at
the esgimtion of not lass than one year from the
data of his eonditonal relense. Ha.shall be dise
eharged unconditionally on or before the expiration
of the maximum santanea imposed, pomputed unin-
terruptadly from the date of conviction.

(#) Commutation of zentence authorized by any
Act of Congress shall not be granted as a matter of
right to committed youth offenders but onmly in
sceordance with rules by the Directo

ro r
with the approval of the Commiasion.
{Added 80, 1960, & 1115, § 2, 64 Stat 1088, and
smended Mar, 15, 1976, Pub Ll 04-238, & 7, 8, 00 Stat.
252)

§ 5018, Revoeation of Commission orders
The Commisalon may revoke or madify any of jis
previous orders respecting a commlit
fender except an order of unconditional discharge
{Added 80, 1950, ¢. 1115, § 2, 64 Swt. 1089, and
smanded Mar, 15, 1978, Pub.L. 94233, § 9, 60 Stae. 232)

§ 5019. Supervision of releassd youth-offend-
efe

Committed 5::[:& offenders permittad to remain
at liberty under supervision or conditi _Te-
lexsed be under the supervizion of Iinited
States probation officers, supérvisory agents ap-
pointed by the Attorney Genenl,b mmmtuy
supervisory agents approved by imgion,
The Commission is authorized to encourage the
formation of voluntary organizations composed of
members who will xerve without compensation as
voluntary supervisory agents and sponsors. The
powers and duties of voluntary supervisory agents
and spansors ahall be limited and defined by regu-
latior adopted by the Commission.

. , e 1116, § 2, 64 Stat, 1089,
msm_n.:m:. 15, § 1, 089, and

15, 1878, Pub.L. §4-£33, &0, 00 Stat 292)

B 5020. Apprehension of relessed offenders
1f, at any time bafore the unconditional diacharge
of a committed youth offender, the Commission is

YOUTHFUL OFFENDERS

outh ofe

Part 4

"of the opinion that such youth offender will be

benefited by further treatment in an institntion op
othar facility the Commission may direct his retury
to enatody or if necessary may jasue & warrant fop
the apprehension and rethin to eustody of soch
youthful offender and caute such warrant to be
executed by a United States probation officer, an
appointed supervisory agent, & United States mar.
shal, or any officer of a Federal penal or eorrection-
al institation. Upon return te custody, such youth
offender ehall be given a revocation hearing by the
Commiesion. .

(Added Sepu 30, 1950, e. 1115, & 2, &4 Star. 1089, and
amended July 17, 1970, Pub.L. 81-539, § 2, B4 Stat 437;
Mavr, 15, 1076, Pub.L. 04-232, § £, 00 Star. 222)

§ 5021. Certificats satiing aside conviction
(a) Ui the unconditional di
il s Bo sieniifies] iy by S
the expiration of the maximum sentence imposed
upon him, the conviction shall be automatically set
aside and the Commisgion shall issue to the youth
offendar a certificate to that effeet
(by Where s youth offender has been plased.an
probation by tha eourt, the court may therexfter, in
ita diacretio
offender from
the maximum period of probation therstofory fized
by the court, which di shall auto
set aside the conviction, and the court shall Isaue to
the youth offender a certificate to that effect
(Added Sapt, 20, 1050, & 1115, 6 2, 64 Sear 1089, and
amended Oct. 3, 1961, Pub.L. ET-338, 756 Stat, T50; Maw,
15, 1876, Pub,L. Hi-233, § §, 90 Smt. 292)

§ 5022. Appheable date

This chapter ghall not apply % any offense com-
mittad before its enactment. -
(Added Sept. 30, 1950, & 1115, § 2, 64 Stat. 1089)

§ 5023. Reistionship to Probation and Juve

nile Delinquency Acta )
(a) Nothing in-this chapter shall Emit or affect
the power of xny court to the imposition or

exscution of any sentence and place & youth of-
fender on probation or be construsd in any wise to
amend, repeal, or affect the ons of ehapter
231 of this title or the Act of June 25, 1910 (ch. 438,
36 Stat. 864), a8 amended (ch. 1, title 24, of the D,
of C. Code), both relative to probation.

(b) Nothing in this shall ba in
any wise to amaend, , or affect the
of chapter 403 of this title (the F Juvenlls

Delinquaney Act), or limit the jurisdiction of the
United States courts in the admintstration and en-

forcament of that chapter except that the powen

Complate Annotxtion Materials, see Tite 18 US LA
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to parcie of juvenile delinquents xhall be exer-
dmd by the Division.

Nothing in this chapter shall be eonstru-d in
o wisa o gmend, repess or affect the provia
tha Juvenile Court Aet of tha District of colum-
bia (ch. 9, title 11, of the D. of C. Code). -

30, 1950, c. 1116, § 2, €4 Stat. 1080,

e Apr. 1963, 163, § 1, 63 Stat. 45)

g 5024, Where applicable
This chapter shall spply in the States of the
United States and in the District of Columbia,
(Added Sept. 30, 1360, c. 1115, § 2, 64 Stat. 1089, and
mmdldln . 8, 1952, c. 163, § 2, 66 Stat, 45; June 25,
959, PubL. 8670, # 17(sa), 73 Star. 144; July 12, 1960,
Lm-w § 18(b), 74 Stat. 413; Dee. 27, 1967, Pub.L.
m-zm Title VILI, § 801(a), 81 Stat 741)

8 5025. Applicability to the Distriet of Colum-

(w) The Commizgioner of the District of Colnmbia
is authorived to provide facilitios and perzonnel for
the treatment and rehabilitation of youth offenders
convicted of violations of any law of the United
States applicable to the Distriet of Co-
Tombin or to contract with the Director of the
Burean of Prisons for their treatment and rehabili-
tation, the cost of which may be psid from the
appropriation for the District of Columbia.

(b) When facilitiea of the District of Columbia
are utilized by the Attorney Genernl for the treat-
ment and rehabinitation of youth offsnders convict
ed of violationk of laws of the United Statas not
applisable exclusively to the Distriet of Columbia,
the coat shall be ﬁ'um the “Appropriation for
Support of Uni tes Prisoners”.

(e) All youth nﬂmdarc committad ta institutions

the District of Columbia shall be under the
of the Commissioner of the Diatrict of
comnhn, and he shall pravide for thefr mainte-
nance, trestment, rehabilitation, supervision, condi
ticmnl releass, end discharge in conformity with the
objectives of this chapter.
(Added Aplr)'”_i. 1862, ¢ 163, § 3(n), 66 Star. 46, and
smendod 27, 18867, P\:I:. 90-228, Title VIILI,
§ B01(b), 81 Stat. T41.)
. ‘Transfer of Fumetlons. Functions of tha Board of
Commizsioners of tha Diutrict of Colutnbis wers trunsfer-
red to the Commissioner of the District of Columbis, The
offioe of Comminsionar of the Distriet of Columbin was
mmwbymofmauwdm
District of

§ 50206. Parole of ather offénders not affected

Nuthhm' in this chapter shall be construed as
repealing op g the duties, power, or au-
thority of the Board of Parole, or of the Board of

g

JUVENILE DELINQUENCY

18 § 5032

Parole of tha District of Columbia, with respect to
the parolé of United Statea prisoners, or prisoners
convicted In the' District of Columbia,
ncthaﬁmheummﬁodwuthoﬂmd&lﬂjm
nile delinquents.

(Added Apr. B, 1952, e 163, § 3z}, 48 Stat. 48) -

Change of Name, Referencs ta the Roard of Parole
deerhed to be a referonce to the United Statss Farole

Commizsion pursuant-to Publ. 54233, § 12, Mar. 15,

1976, 90 Srat 239,

CHAPTER 403—JUVENILE DELINQUENCY

feo.
5081. Definitions.
5032, Delinquency procesdings in distrled courte; trans-

5033. mdyprhrwmamb-!mﬂdl&m
5034. Duties of magistrate.
5085, Dawnﬂo;ﬁmmdnpm

B036. Speedy

8037, Dispositional hearing.

5038, Usa af jnvenila records

E039, Commitmént

8040. Support.
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§ 5031. Definitions

For the purposes aof this t“jttﬂnih"lll
ge;mnfhnﬂl\msmtn ofprEldhp ddn
¥, or for the purposs and dk
tion under this chapter for an alleged act of
nﬂcdnimquency.apermnwhommmm
twenty-first b and “fuvenile delinquency™ is

& ¥

the violation of & law of the United States commit-.

ted by a person to his eighteenth birthday
mictl_n would Mvamamﬁmmmiﬁdbym

(u.w.asm':.lm.mu.u-m.mv.lmj

58 Stat. 1133)

§ 56032, Delinquency p!bnudlnp In diwtrint
eourts; transfer for crimingl prosecution

A juvenile alleged to hava committed an act of
juvenile delinquency ghall not be proceeded against
m any court of the United Statet unless the Attor-
ney General, sfter investigation, cartifies to an
appropriate district court of the United States that
the juvenila eourt ar other court of
State (1) does not-have j
assume jurizdiction over sald juwmﬂa with

E

to such alleged act of juvenile de :rnz.:r @)

does not have available programs and sde

quate for the needs of juveniles,

n or nfualw:-

wmmmﬂmum&
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Tﬁs.uu must therefore be remanded to
the trial court with directions to determine
whatber attorney’s fees are justified and, if
20, in what amomont,

REMANDED with directions.

| ™

John Elkin CASTANO, Petitfoner,
v

IMMEIGRATION AND
NATURALIZATION SERVICE,
Respondent.

iy No. $1-5031.

United States Court of Appeals,
Eleventh Circuit.

March 17, 19982,

Alien requested that his immigration
status be adfusted to permanent residency.
The Board of Immigration Appesls upheld
i .ru]ing by an immigration judge that the
slien was inadmissible based on the facts
underlying his prior expunged comviction
under the Federsl Youth Corrections Act,
nn‘d alien appealed. The Court of Appeals,
Hikl, Senior Cireult Judge, held that facts
underlying prior conviction for drug traf-
ficking which has been expunged pursuant
to the Federal Youth Corrections Act mey
provide basis for denying alien admission
ta.,;jt.e United States under provision of the

i gration and Naturalization Act mak-
4!.—‘;'4-{ll-ldmf.lll-b'l any alien whoin immigra-
tion cfficer knows or has reason to believe

1 or has been illicit trafficker in drugs,
Affirmed.

1. Adiens =47

Facts underlying prior conviction for
drug trafficking which has been expunged
pursuant io the Federa) Youth Corrections
Act mey provide basis for denying alien
admission to the United States under provi-

956 FEDERAL REPORTER, 2d SERIES

sion of the Immigration snd Natarslization
:ict making inadmissible any. alien whem
immigration officar knows or has peason to
belle:n i or has been illicit drug trafficker,
Immigration and  Nati o At
§ 212(a)23)B), 8 US.C.A. § 1182} 23XB)

Comprehensive Drug Abuse Prevention %

:n; gonl:ml Act of 1970, § 406, 21 US.C.A

2. Allens ®=5¢.3(4) ¢ ;

Bourd of Immigration Appeals’ {BIA)
finding that alien is ineligible for adjust-
ment of status is subject to appellute re-
view for ervors of law.

3. Administrative Law and Procedure
=13 P

Allens @=54.3(4) o,
Board of Immigration AM’ 1A
interpretation of agency regulations n"::'iu)-
erest deference and controls unleas plainky
erronecus or inconsistent with regulation

4. Aliens €=53,1(2)

) Provision of the Immigration and Na-
t?orulity Act excluding alien known or be-
lieved to have trafficked in drugs is satis-
fied if credible evidence is presented to
show knowledge or reasonsble balief that
alien has trafficked in drugs; if safficlent
evidence shows such facts, adjustment may
be denied. Immigration and Nationality
Act, § 2l2(a}23KB), a U.S.C.A
§ 1182(a¥23)B). i ‘
5. Infants e133 "

“Expunction” of conviction under the
Federal Youth Corrections Act does pot
entitle youthful offender to concealment of
conviction or fscts underlying conviction:
rather, “expunction” means that eonviction
itself will not stand as impediment to
youthful offender fm  foture. 18
US.C(1982 Ed.} § 5021(a).

Sec publication Words and Phrases
for other judicial constructions and
definitions,

Robert M. Duboff, Teofilo Chapa, P.A.,
Miami, Fla., for John Elkin Custano,

) Denald Couvillen, Civ. Div,, Dept. of Jus-
tice, Washington, D.C., for NS

3u petition for Review of an Order of the
* Immigration and MNaturalization Service.
fiit. Before KRAVITCH, Cireuit Judge,
CHILL® and SMITH **, Senior Circuit
" Judges.
- s

¥y HILL, Semor Circuit Judge:
"‘I‘;,Inthla case we decide whether an alien
 Pinay be denied admission to the Utited
“ISiates under § 212Aa)23)B) of the Immi-
“gration and Naturalization Act (“INA"), 8
IYS.C. § 1182(aX28)B), 13 one whom the
" “Jmmigration snd Naturalization Service
}(“INS”) knows or has reason to believe has
" trafficked in illegal drugs, when the denial
" ¥is based upon facts underkying s prior con-

viction for drug trafficking which was ex-
" Tpenged pursoant to the Federal Youth Cor
rections Act (FYCA), 18 UE.C. § 6021{a).
“We AFFIRM the Board of Immigration
“Appeals’ (BIA's) ruling that denisl of ad-
“mission pumsusnt to 8 USC
. § 118%a)(28(B) may be based vpon the
 facts underlying an expunged conviction.
11'“ Petitioner entered this country in 1981 on
. & six mooth visa. Four months later he
‘was indicted on cocaine distribution
" :charges. Three years later, in 1984, he
ipled guilty to conspiracy. to diatribute 2
\controlled substance in violation of 21
/US.C. § 846. Petltioner was sentenced un-
,der the FYCA to a probationary term. In
“March of 1985, he was found deportable as
'm0 overstsy., In May of 1985, his proba-
-tionary term was terminated and his con-

*Ses Rule 34-2(b), Rules af the US. Count of
+. Appeals for the Eleveoth Clreuitl.
;%* Honorable Edward 5. Smith, Seoior US. Cir-
.. cuit Judge for the Federal Circuit, siting by
;| designation. -
JL Even though petitioner was present [n this
¢ coustry, be was wealed ss being denied admis-
. shom (0 the United States. Peiitioner sought on
" adjustment of his status under INA § 245{a), B
© USLC. & 1255(s), the siaicside equivalent of be
ing issusd & visa by a consular official abroad
snd being adriited 1o this country &s an immi-
.. grant. In order Lo be eligible for an sdjustment,
, an alien must be ctherwise admissible.

1 The immigration judge granted petitioner’s re-
qliest to volumarily depart the United States.
* The Appeals Bosrd vacated .the immigration
"' judpe's allowsnce of voluntary departure as im-
properly granted. Petitioner carried the burden
of establishing both hls stauiory eligibility and

CASTANO v, LNS.
Chte e 956 P2 286 (1tth Clr. 1997)
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viction wes expunged pursuant to the
FYCA.

Petitioner, who in the meantime had mar
ried a United States citizen, requested that
his immigration status be adjusted to per-
manent residency. The immigration jodge
declined, and ruled petitioner was an inad-
misssble slien under § 252{aN23XB) of the
INA' Section 212(a)23)(B} renders inad-
miszable any alien whe an immigration offi-
cer or consular official “know(s] or [has]
reason to believe is or has been an illicit
trafficker In any ... controlled substance,”
or has assisted others in the trafficking of
any comtrofled subatance. In ruling that
petitioner was inadmissable, the {mmigra-
tion judge relied an the facts underlying
the petitioner’s 1984 conviction, which had
been expunged, and the record of petition-
er's conviction® °

The BIA panel, ane judge dissenting, up-
held the immigration judge's Order. The
Appesls Board ruled that the immigration
judge could properly rely on the facts un-
derlying the petitioner’s 1984 conviction,
though not the conviction itself, in denying
admission to the United States, despite the
fact that the comviction had been ex-

punged.*

[1] On appeal, petitioner srgues that
the expunction of a conviction under the
FYCA is intended to give youthful offend-
ern the opportunity to atone for their previ-
ous indiscretions and begin anew.! From

maoral worthiness for voluntary depurture. See
Mamner of Seda, 17 1, & N. Dec. 550, 554 (BLA
1980). While the expunged conviction could
not be the basis for disallowance, the extrinsic
evidence underlying the conviction rendered pe-
titioner staturerily incligible for voluntary de-
parture as a person lacking in good moral char-
acter, See INA §§ 101(0)(3), 244[e)

3. The Appeals Board ruled that the indusion of
petitioner’s criminal record in the record belore
the immigration judge was irnproper, though
harmless, error as sufficient evidence [ndepen:
denl of the record was introduced 1o sustain the
immigration judge's ruling.

4. In implementing the Compreliensive Crime
Control Act of 1984, Publ. 98-473, 98 Star
1837, 2031 (1984), Congress repealed the FYCA.
However, since petiliner was sentenced under
the FYCA, we decide this case thereunder.

R e P I SR B A e
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this, petiticner srgues, i follows that the
facts underlying his exponged conviction
should ot have been allowed to provide
the foundation for the denial of his admis-
"mion to the United States, The Immigra-
tion Board har prévicasly ruled that convie-
tions expunged under the FYCA may not
be cdnsidered in deportation proceedings.
See Mafter of Zingis 14 . & N. Dec. 621
(BIA 1%74). Petitioner argues that the
_same result ehould obtain in admissability
decisions. By -allowing the facts underly-
ing the expunged comviction to be con-
sidered on the issue of whether petitioner
ghould be admitted into the United States,
- petitioner argues the Board has thwarted
Congressions J'ntant wnderlying the FYCA.

12, 3} The Bhﬂ.s ﬁnd:.lg’ that petitiomer
:eh.gihl-e for an m:huatmenl. of status is
sﬁtn]ect t0 sppellate review for errors of
law. Kzhlenberg v Immigration end
MNafurafization Service, T63 F.2d '1346,
1849 {11th Cir. 1985). - The BIA's interprots-
tion of agency regulations merits great def-
erence and controls anless plsinty ervone
ous or nconsistent with the regulation.
United States v. Larionoff, 431 U.S. 864,
B72, 87 B.Ct 2150, 2155 53 LEd.2d 48
{IST7). There are no facts in dispute and it
ie clear that unless the INS i precluded
{rom congidering those facts by operation
of the FYCA, petitioner is properly found
inadmissable to this sountry.

We npote inftially | that  Section
212{s}2Z3)B) does not require convietion in
order to deny an alien admission to the
United States. Ses Meiter of Favela, 16 1.
& N.Dec. 753, 756 (BIA 1979}, An entirely

«~wrate provision of the INA provides that

L e who stand convieted of trafficking in
fiiFootics will not be admitted to this coun-
fry. " Ses INA B 21%a}23KA), & U.S.C.
§ 11ENaX23¥A). To allow an expunged
conviction to stand aa the foundation for
denying An alien admission ander TNA

5. "'We note that much of the case law reliad upan
by petiticner gands for the proposition that an
cxpanged conviction may not provide the foun-
daton for departation. Beportation and admis-
_ sibllity, however, are two distinct issues.

6. Inaddition 10 petitioner’s guilty ples, the Im-
migration Service also introduced lengihy evi-

§ 212(a {Z3MA), the atatutory provision that
excludes aliens solely because of, & convie
Hon, may run counter to the Gunaumml
intent behind the FYCA. However, &s this
question i not presently befﬂt‘laﬂ, wa do
not decide it here. ER %

(4] The INA provisian prmﬂg before
us, § 212(a)23¥B), does not exclude only
those sliens who have been convieted. Un-
der § 21Z(a)}{23)(B), it is not necessary that
an slien seeking admission have been con-
victed, or even arrested or investigated for
drug trafficling in order to be inadmissa-
ble, the alien may be denied admission if
officials “know or have reason to pelieve
that the alien has trafficked in drugs’®
The BIA haz concluded that the Congres-
sional  intent  underlying .. . sectiom
212(a)28XB} wes to provide a meany Jfor
ezc]u.dlng known dealers of narectica whn.
by avolding comviction, had not etherwise
been rendered madmiseshle under sestion
212Aa}2INA)., See fnre P-, 5 1 & N. Dec.
180, 193 (BIA 1953). The plain language of
section 212{a{20KB) spesks of those appli-
cants who immigration officials know, or
have reason to believe, are or have been
trafficking in narcotics. If credible evi-
dence is presented to show knowledge or a
reasonsble belief that an individnal has
trafficked in drugs, the reguirements of
§ 212(a}(23)XB) have been aatisfied, If suf-
ficient evidence shows such facts, an ad-
justment may properly be denied. See

Gambine v. Immigretion & Naturaliza-

tion Service, 419 F.2d 1355, 1358 {2nd Gir.),
cert. dented, 599 U.S. 905, 90 8.Ct. 2195, 25
L.Ed.2d 568 (1970). Because petitioner has
pleaded guilty to cocaine trafficking, it logi-
cally follows thet immigration officials do
not merely have resson to beHewe he has
trafficked in narcotica, they have resson to
Enow he has done so. INS did mot pely
upon the conviction; witneases to t'be facts
were heard.

dence, both documentary and M on
the facts waderlying the conviction The BIA
found that the Immigration Scrvice, in offecs,
“retried” the petitfoner's criminal case in his
admissibllity hearing on the issue of whether
petitioner  was  Inadmisszble pursuant 1o
§ 212(a)(23)B).

1.8, ». BAUER 239
Clte nn 956 F24 255 (13ch Che. 1992}

4 We have previously raled that an expunc-

tion ander section 5021(z) does not entitie
its recipient to the destruction, segregation,
or sepling of his arrest record or to the

- destruction of the record of his conviction,

Bes United Stafes v. Doe, 747 F.2d 1358,
1859 (11th Cir.1924). In &0 ruling, we re-
lied cn bogislative history to conclude that
i enmcting the FYCA and providing for
expunction, Congress did net intend to con-
ceal the fact of & conviction. Dor, 747 F.2d
t 1959, 1960 (“[S)ection 5021(s) was mot

- tontemplated a5 & method of concealing the

st of comviction from employers, but, rath-
2r 33 a way of opening up job opportunities
to youth offenders in positione which, for
teasons of compeny poliey, govemment

yepulation, or otherwise,; would not be

wailible for ex-convicts” (citation omit-
ﬁed,'li
"[6] This reasoning is applmhle in the

Tnstant case, Because expunction dees not
emtitle ita recipient to the concealment of &

. conviction, neither does it conceal the facts

underlying s convietion.  Expumction
medns that the conwviction ifself will not
stand as an impediment to a youthful of-
fepder in the future. We conclude that

~ expenction does not entitle petitioner to

secret the fact of his copviction, or the
facts underfying that eonwviction, from im-
migration officials. The facts underlying
an expunged conviction mey properly pro-
vide the basis for the denial of admission Lo
an aBen under section 212(aH23)(B) e cne
knuwn or reasonably believed to be a traf-
ficker in narcotics. The factual basis of
petitioner’s conviction was properly allowed
inty evidence on the issue of petitioner’s
admissability to the United States,
' Ta hold otherwise would mean that con-
viction of & drug trafficker could—poten-
tislly—smprove his or her immigration sia-
tes over the sitmation cbtsining before eon-
vistion. If all of the facts presently before
us were the same with the exception that
petitioner had never been arrested, pleaded
guilty, or been sentenced under the FYCA,
it would be undisputed that the factual
basis for immigration officials’ ressonable
belief that petitioner wes trafficking in
drugs waould be admiseible. -We conclude

that conviction and sentencing under the
FYCA ought not actuelly fmprove petition-
er's immigration status by disatlowing the
admission of the factwial basis merely be-
cauge of the invocation of the FYCA. Such
a resolt would exceed Congressional intent
by concealing not only the fact of a convie-
tion which had been expenged, but rlso the
facts relating to the conduct of the person
under eongsideration for immigration into
this country.

For the foregoing reasons, the ruling of
the Board of Immigration Appeals is

AFFIEMED.

==

UNITED STATES of America,
Plaintiff-Appellee,

¥

Richard Joseph BAUER, Defendani-
Appellant

Nos. 91-5160, 21-5163
Non-Argument Calendar.

United States Court of Appeals,
Eleventh Cireuit.

March 7, 1992

Defendant pled goilty to armed Bank
robbery, being felon in possession of fire-
arm, anc was convicted by jury in the Unit-
ed States District Court for the Southern
Distriet of Florida, MNos. £0-14027-CR-
FAM and 90-14008-CR-FAM, Federico A.
Morena, J., of forning hostages to aceorpa-
uy kim during bank robbery, vsing firearm
during commission of crime of vielence,
and being in possession of unregistered
firearm. Defendant appealed. The Court
of Appeals consolidated cases and held
that (1) cumulative punishment for armed
bank robbery and using firearm during
crime of viclence did not violate double
jeopardy protactions; {2) possession of un-
registered silencer supported conviction for
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Joranby, Asst Federal Public Defender,
West Palm Beach, Fla., Lasrin A Wollan,

Jr., Tallahessee, Fla., for petitioners-appel-
lznta, .

Joy Shearer, Asst, Atty. Gen, West Palm
Beach, Fla., far respondent-appelles.

Appeal from the United States District
Court for the Southern District af Flarida,

Before HENDERSON, ANDERSON and
CLARE, Cireoit Judges.

ON SUGGESTION FOR
HEARING EN BANC
BY THE COURT:

The respandent Louie L. Watnwright,
Secretary, Department of Carreations,
Btate of Florida, filed his suggestion far en
bane eonsideration of an erder dated May
3l 1984, 754 F.2d 538, by this panel of the
c?urt which order granted Ford's zpplica-
tion for stay of exscation, Mo judge in
regular active service an the conrt has e
quested that the court be polled on hearing
en bane purssant 1o Rule 35, Federal Rules
of Appellate Procedure. A new panel of
the conrt has heard oral argument and
takem under advisement Ford's apyeal from
the district covrt’s order denying his peti-
tion for writ of habeas corpus. In light of
these developments in the case, the sugges-

tion for bearing en banc has Yecome meat,

)
o Ewvamansren
T

UNITED STATES of Amerfca,
Fleintiff- Appelee,

v,
John DOE, Defendant-Appeltant,
No. 83-56%6.

United. States Court of Appeals,
Eleventh Circuil.

Dec., 4, 1984,

Youilhful offender wha received early
uneenditional discharge petitioned te have

defendantappellant. - 'K

his 2rrest and convietion records expanged,
The United States District Conrt for the
Seuthern District of Florid, C. Clyde At
kins, J., denied the petition, and petitioner
appealed. The Court of Appesls held that
Federal Youth Correetions Aet did zot
mandete deatruction ‘of the youthful of-
fender's arrest and convietion records,
Affirmed. [
T

1. Infants ¢=133 =

Proviston of Fsdea-:.liYouth Cotrections
Aet thet upon unconditional discharge af 3
committed youth offendér before expirs-
ton of mavimum sentsfee fmposed upan
him, the conviction shall be Automatically
set aslde and the Commibssion shell issue 1o
the youth offender & Certificate to hat
elfect did not mandate 'destruction of .
rest and conviction records of yowthiul of
fender who received an sarly unconditinal
discharge. 18 U.S.0.A. § 5021(a). '

| o

% Infants 82133, ., :

Bespite contontion of youthfu] offend.
er who received early unconditional dis
chafrge that his excellentrecord of rehgbil.
E.mon Presented appropeiste case for ayxer
cime of district covrt's eguitable powera o
expunge his recerd, distriet court's decisinn
denying expungement of tha offender's ar-
rest ard convietion reconds ad o be af
firmed absent argument that the district

court abused it discretion ip denying the
relief requested. A

—_——r
'-!rl

Michael I, Dissetts, Haverford, Pa., for

) e
Daniet X, Cuesidy, Linds Colline-Herts,

Dhavid . Lefwant, Asgt. US. Attys., Miamj
Flz., for plaintiff-appellest ey

Appenl from the United States Dstrice

Court for the Southern Diatrict of Florida.

L UNITED STATES v DOE 1358
£1e 2 THT F24 13385 (1S54}

. Before TIOFLAT and FAY, Circuit

Judges, and ALLGOOD ', District Jodge.

PER CURIAM:

In this case, we determine whether 18
US.C.A § 5021) {West Supp.1934), a pro-
wigion of the Federal Youth Garrections Act
{Act), entitles a youthful offender, who re-
ceived an early unconditionad discharge, to
destruction of the records concerning ar
rest, cotviction, and sentencing. We ef-

* firm the district court’s holding tha} secticn

502105} does ok mandate the destruction of
a youthful offender's conviction and amrest
resords. )
" In 1978, appellant; John Dee, pleaded
guiltj' t0 various drug violations in Florida
and Magsachusetts. The Bistrict Conrt for
the Seuthern Distriet of Florida sentenced
Dioe to treatment and supervision pursuant
to the Aet. The District Court for the
Distriet of Mazsachusetis sentenced Doe fo
confinement under the Act and provided
that its sentence run conagrrenthy with the
rentonce imposed in Florida. .
Doe was incarcerated om February 19,
1979, and on Jume 17, 1980, he began 3
prerelease program.  On Oebober 6, 1980,
he was parcled from the pre-release pro-
gram, and on November 24, 1982, Doe waa
unconditionally discharged From probation.
Pursuznt o section 502E(a), Dos's convie:
ton was set aside and he was izsued 3
certificale to that effect. Subsequently,
Dioe petitioned the District Court for the
Sguthern Ddstrict of Florida to have the
pecords of his srrest, cenvietion, and een-
tencing expunged. The district court de-
nied Doe's petition, and Dot appeals. -

(1] Title 18 US.C.A § 502L{a) provides
that “Tulpon the unconditions) discharge by
the Commissicn of a committed youth of
fander before the expiration of the mad-
mum zentence imposed upon him, the cos-
viction shall be automatically set aside and
the Commission shall issue to the youlh
pffender a certificate to that effect” Doe
contends that thie statutory provision man-

* Honorable Clarence WL .ﬁllgond. 15.5. Déstricy
Tudge Far the Horthern Disirict of Alabama,

dates the destruction of his arrest and con-
viekinm, records. :

In [fmited States . Dos T32 F.2d 22F
{Lst Cir. 1984}, the First Circuit held that
section 5021(3) did not provide for the de-
gbruction, segregution, or sealing of an ar-
rest rocord. Doe, TI2 F2d st 230, The
District of Columbie Cirewit agrees with
the First Cirenit. See Doe w Websder, 606
F2d 1226, 1230 (D.0.Cir 1979). :

We also agree that section 502l{z) does
not provide for the destruction, segrege-
tion, or sealing of an amrest record. If
Congreee mtetaded section 50ZiG) to pre-
vide for . the destruction of the arrest
record, it would have provided auch lan-
guage in the statute,

Dioe alse contends that section 5021{a)
entitles him to have the record of his con-
viction destroyed. The civewit courts have
disagresd on whether section 502la) man-
dates destruction of & comdiction record.
The First, Sixth, and Eighth Circuits have
held that a youthful offender is not entitled
13 have his conviction record expunged pur-
guant to section H02Ha) ~ Feez Dox, 732 F.2d
230-32; United Sigfer + Doe, 5586 F2d
201, §02-88 (6th Cir1977); Dnited Stules
n McMming 540 F2d 387, 339 (3th Ci.
1976). The Disteict of Columbia Circuit
and the Tenth Circwit have indicated that
sectica Bi21fa mandates segrezation and
gealing of a yosthful offender's copviction
record. See Walés o Hudder 651 FId
1354 m. 3 {10th Cir.1961); Doe 1 Websier,
$05 T34 1226, 1232-44 (D.C.Cir.1979. We
imterpret the legislative history of the statr
ube to resolve this conflict among Ehe cir-
caits, ’

The legislative history of the Act revesls
thal section G021{a) “was not contemplated

. as a method of cancesling the fact of con-

viction from- employers, bui rather as 4
way of opening up job -opportunities. to
youth offenders in positions which, for res-
mons of competty policy, government regu-
tatior, or otherwise, woukd not be avaflable
for ex-convicts" Doe T2 F2d. at 2l

s titgg

sitting by designation,
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nce concealment of the conviction was
Pt a basis for the A<t, no rationale Justi-
es the destruction of the convietion
cord. We, therefore, agree with the
rst Circuit and hold that section 502Ka)
res not require destrurtion of the convic-
m record.

[2) Doe also contends that his excellent
ecord of rehabilitation presents an appro-
iate case for the exercise of the district
urt’s equitable powers to expunge his
cord. Doe, however, fails to argue that
e district court abused its discretion in
mymng the relief requested, and therefore,
P must affirm the district court's decision.

AFFIRMED.

Willie ¥. WALKER, et al., Plaintiffs,

fillie Rhondes and Bohbie P, Lowery,
Plaintiffs-Appe]lants,

v

The JIM DANDY COMPANY,
Defendant-Appellee,

No, 83-7334.

United States Court of Appeals,
Eleventh Circuit.

Dec. 4, 1984,

'_l'itle Y11 class action employment dis-
mination suit was brought. On remand,
3 F.2d 1330, the United States District
urt for the Northern District of Als-
na, 57 F.R.D. 505, William M. Acker, Jr.,
entered an order denying class certifica-
n and application for intervention, and
appeal was taken. The Court of Ap-
s, Hatchett, Circuit Judge, held that:
Distrist Court did not abuse its disere-
) in refusing to certify action as a class
iom, but (2) Diatrict Court abused its
cretion in denying application for inter-

747 FEDERAL REPORTER, 24 SERIES

vention since it failed to'eonsider all of
factors required to be comsiidered in decid-
:ng whether motion to intarvene was time-
¥. = .
Afformed in part and reversed and re-
manded in part. A =
EP X
1. Federal Civil Procedure 162
Questions concerning: class certifiea-
ton are left to sound diseretion of district
court. Fed Rules Civ.Proc.Rule 23{a), 28
USCA il .

2. Federal Courts &=817 '

) Coun. of Appeals will not reverse a
dlmtncl court’s decision od'class certifica-
ton absent an abuse of its discretion. Fed.
Rules Civ.Proc.Rule Z3Ha), 28 US.CA. '

3. Federal Clvil Procedure =184 i

i Litigant seeking to maintain class aer
tion under Titla VII of the Civil Rights Aet
of 1964 must meel clear requirements of
numerosity, commonality,. typicality and
adequacy of representation specified in
class action rule. Fed.Rules Civ.Proc.Rule
23{a), 28 US.C.A; Civil Rights Act of 1964,

§ 0L et seq., as amended, 42 U.S.C.A,
1

§ 2000e et seq. % |

4. Federnl Civil Procedure €=161.1

For all practical purposés, class ae
tion's requirements of rumerosity, eom-
monality, typicality and adequscy of repre’
sentation effectively limit 'tlass claims to
those fairly encompassed by named plain-
tffs’ claims. Fed.Rules' Civ.Proc.Rule
23{a), 28 US.C.A. g !

5. Federal Civil Procedure =184 e

Title VII employment diserimination
complaint filed by unsoecesaful female dp-
plicants for supervisory positions provided
insufficient basis for concluding that adjor
dieation of applicants' elaim of discriminal
tion !n hiring supervisory employees would
require resolution of common guestions of
law and fact concerning employer’s alleped
diseriminatory practices In fecruitment, job
assignment, transfer, and Promotion with
respect to Jower Jevel labor jobs or employ-
ees complaining of disparate job assign-

e ]

e

ments or pay, snd thus eould not sapport
certification of class of actual female appli-
cants for employment, deterred female ap-
plcants for employment, and female em-
ployees. Fed.Rules Giv.Proc.Rule 23(a), 28
U.S.C.A; Civil Rights Actof 1964, & 701 et
seq., a8 amendad, 42 US.C.A. § 2000e et
seq.

6. Federal Civil Procedure =184

Title VIl employment discrimination
class complaint was properly dismissed
where unsuecessful female applicants for
supervisory positions, due to Jack of qualifi-
cations for jobs songht, lacked 1 sufficient
nexus with proposed class of actual female
applicants for employment, deterred female
applicants for employment, and female em-
plovees o be one of its members, since
applicants had suffered vo injury s 2 re
sult of alleged discriminatory practices.
Fed.Rules Civ.Proc. Rule 23(a), 28 US.CA,;
Civil Rights Act of 1984, § 70] et seq,, as
amended, 42 U.S.C.A. § 2000e et seq,
7. Federal Civil Procedure €313

In exercising its discretion whether to
permit intervention, district court shall con-
sider, among other things, whether inter-
vention will unduly delay or prejudice adju-
dication of rights of original parties. Ped
Raules Civ.Froc.Rule 24(b), 28 U.S.C.A.
B. Federal Civil Procedure =320

Federal Courts =817
Question of timeliness of would-ke in-

_ tervenor’s motion to intervene lies within

district court’s diseretion; district court's
action may be reviewed only for an sbuse
of discretion. Fed.Rules Civ.ProcRule
24(b), 28 US.CA.

9. Federal Civil Procedure <320

., In asaesaing timeliness of would-be in-
tervenor’s motion to intervene, district
court must consider period of time during
which would-be intervenor knew or reason-
ably should have known of his interest in
case before he petitioned for leave to inter-
wene, degree of prejudice to existing par-
tiee as result of would-be intervenor's faik
ure to move lo intervepe as soon as he
knew or reasonably should have known of

hik interest, extent of prejudice to would-be
T4TF.20-01
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intervenor if his position is denied, and
presence of unusual circumstances militat-
ing either for or against determipation that
application & timely. Fed.Rules Giv.Proc.
Rule 24(b), 28 US.CA. ke ¥

10. Federal Civil Frocedure €=320, 321
District court abused its discretion in
denying application to intervene im Title
VIl employment diserimination action in
view of its failure to give required consid-
eration to factors of extent of prejudice to
would-be intervenor if applicatiop were de-
nied and existence of unusual ci tanc-
es militating either for or against determi-
nation that application was timely. Fed.
Rules Civ.Proc.Rule 24(b), 28 US.C.A;
Civit Rights Act of 1964, & 701 et seq., a5
amended, 42 US.C.A. § 2000¢ et seq.

11. Federal Civll Procedure =321

Where original plaintiffs m Tite VII
employment discrimination-action had filed
timely EEOC charge and district court was
considering class certification issue at time
application for intervention ,was .made,"
would-be intervenor did not have to file
separate, individual EEQC charge as & pre-
requisite to seek interventivn, Fed.Rules
Civ.Proc.Rule 24(b), 23 US.CA,;  Civl,
Rights Act of 1984, § 701, et seq., as
amended, 42 US.C.A. § 2000e et seq. ., |
12. Federal Cirll Procedure ¢=323 |

Where original plaintiffs in Title VII.
employment discrimination sction had filed
a timely notice of appeal from distriet
court’s refusal to certify action as a class
action, and application for intervention had
been before district court at scheduled
hearing at which class certification was
refused, woulkl-be mtervenor had viable
case to intervene into. Fed Rulles Cit,Proc.’
Rule 24(b}, 28 U.S.C.A.; Civil Rights Act of

1964, & 701 et seq., 28 mundod. ‘42'711;?.:

C.A. § 2000e et seq. ‘

i

Reeves & Still, Susan Reevel. Robert L.
Wiggins, Jr:, Birmingham, Ala, for plain-
tiffs-appellants, '
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