
 IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

 
CHARLESTON DIVISION 

 
 

WESBANCO BANK, INC., 
 
    Plaintiff, 
 
v.        CIVIL ACTION NO. 2:19-cv-00821 
        HONORABLE IRENE C. BERGER 
        
TODD LESSER 
 
    Defendant. 
 

PLAINTIFF WESBANCO BANK, INC.’S MOTION FOR DEFAULT JUDGMENT 
 

Plaintiff, WesBanco Bank, Inc., a West Virginia banking corporation (“WesBanco”), by 

counsel, pursuant to Rule 55(b) of the Federal Rules of Civil Procedure, this Court’s March 31, 

2020 Order directing  entry of default against Defendant Todd Lesser (the “Defendant”) (Doc. 9), 

and the March 31, 2020 Entry of Default by Clerk against the Defendant (Doc. 11) moves for an 

entry of default judgment against the Defendant.  In support of its Motion, WesBanco states as 

follows: 

1. On November 20, 2019, WesBanco filed the instant action for money judgment on 

the outstanding deficiency balance owed on a loan made by WesBanco to the Defendant (the 

“Note”). 

2. This Court has personal jurisdiction over the Defendant because the Defendant’s 

activities within the Southern District of West Virginia give rise to sufficient contacts for this Court 

to exercise jurisdiction.  The Defendant: (a) approached WesBanco at its offices in Charleston, 

West Virginia, and applied for the loans with WesBanco at its offices in Charleston, West Virginia; 

(b) funds were extended by WesBanco at its offices in Charleston, West Virginia to the Defendant; 
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(c) the loans were payable to WesBanco at its offices in Charleston, West Virginia; (d) the purpose 

of the loan was to finance the Defendant’s acquisition of an office building in Charleston, West 

Virginia; (e) the loan was secured by the office building; and (f) the indebtedness that is the subject 

of the Complaint is the deficiency balance on the loan following a foreclosure sale conducted in 

Charleston, West Virginia. 

3. This Court has subject matter jurisdiction based upon diversity of the parties 

pursuant to 28 U.S.C. § 1332 because WesBanco is incorporated in the state of West Virginia, 

doing business in the Southern District of West Virginia.  The Defendant is a California resident.  

WesBanco is entitled to judgment exceeding $75,000.   

4.  The Complaint against the Defendant seeks judgment for the balance due on the 

Note.  Based on the Affidavit of James Sweeney, Vice President at WesBanco, attached as 

Exhibit A, the payoff balance was $136,983.69, on March 31, 2020, and the Note accrues 

interest as a daily rate of $11.90 each day after March 31, 2020.  

5. In addition to the payoff loan balance due, WesBanco seeks judgment for its legal 

fees and costs associated with preparing and pursuing the Complaint against the Defendant.  The 

Note, attached as Exhibit B,  provides in the paragraph titled “Attorneys’ Fees; Expenses,” the 

following:  

Lender may hire or pay someone else to help collect this Note if Borrower does 
not pay.  Borrower will pay Lender that amount.  This includes, subject to any 
limits under applicable law, Lender’s attorneys’ fees and Lenders’ legal expenses, 
whether or not there is a lawsuit, including attorneys’ fees, expenses for 
bankruptcy proceedings (including efforts to modify or vacate any automatic stay 
or injunction), and appeals.  If not prohibited by applicable law, Borrower also 
will pay any court costs, in addition to all other sums provided by law. 
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6. The law firm Flaherty Sensabaugh Bonasso, PLLC has billed WesBanco the sum 

of $5,755.00 in legal fees and costs for preparing and pursuing the Complaint against the 

Defendant in this civil action.  See Aff. of James W. Lane, Jr., attached as Exhibit C. 

7. WesBanco seeks judgment for the Note balance of $136,983.69 and legal fees and 

costs of $5,755.00.  

Allegations 

8. On February 18, 2020, the Defendant was properly served in La Jolla, California 

by substitute service at his primary residence by a private investigator hired by WesBanco, Mr. 

Gregory Long.  (See Aff. of Service of Gregory Long, attached as Exhibit D).  The return of 

service was filed with this Court on or about March 19, 2020 (Doc. 7). 

9. On multiple occasions, prior to service, the Defendant evaded WesBanco’s 

attempts at effectuating service of process on him.  (See id).     

10. The Defendant was served with the summons and Complaint pursuant to Federal 

Rule of Civil Procedure 4(e)(2)(B).  (See id.); (see also Doc. 7) 

11. District courts have found the tactics utilized by private investigator Gregory Long 

in effectuating service of process on the Defendant to be proper where, like the Defendant in this 

case, a defendant attempts to evade service or refuses to accept service.  See Travelers Cas. & Sur. 

Co. of Am. v. Brenneke, 551 F.3d 1132, 1135 (9th Cir. 2009) (“If the defendant attempts to evade 

service or refuses to accept delivery after being informed by the process server of the nature of the 

papers, it usually is sufficient for the process server to touch the party to be served with the papers 

and leave them in the defendant’s presence or, if a touching is impossible, simply to leave them in 

the defendant’s physical proximity.  It is not crucial in these circumstances that the defendant does 

not take the papers into his or her possession.  Since this procedure satisfies the objective of giving 
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notice to the party to be served, it seems to be entirely sufficient to satisfy the delivery requirement 

Rule 4(e)(2).”) (quoting 4A Wright & Miller, Fed. Prac. & Proc. § 1095 at 516–17 (3d ed. 2002)). 

12. On March 31, 2020, the Clerk of Court made entry of default against the Defendant 

for failure to answer, plead, or otherwise defend this matter. (Doc. 11) 

13. On April 10, 2020, the Return Receipt Card for the Clerk’s Entry of Default (the 

“Return Receipt Card”) was accepted and signed by an individual at the Defendant’s primary 

residence.  (Doc. 12)  The Return Receipt Card was signed with the notation “C-19” in the recipient 

signature block and the individual who signed did not refuse delivery on the basis that the 

Defendant did not reside there.   

14. Pursuant to the Clerk of Court’s entry of default against the Defendant, entry of 

Default Judgment by the Clerk of Court is proper as it relates to WesBanco’s economic damages 

pursuant to Rule 55(b)(1) of the Federal Rules of Civil Procedure. 

15. Rule 55(b)(1) permits the Clerk to enter a default judgment against a defendant.  

Rule 55(b)(1) states, “[i]f the plaintiff’s claim is for a sum certain or a sum that can be made certain 

by computation, the clerk — on the plaintiff’s request, with an affidavit showing the amount due 

— must enter judgment for that amount and costs against a defendant who has been defaulted for 

not appearing and who is neither a minor nor an incompetent person.” 

a. Pursuant to Rule 55(b)(1), WesBanco’s claim for economic damages has been 

made certain by computation, and as such, WesBanco respectfully requests the 

Clerk of Court enter a default judgment  against the Defendant for $136,983.69 

plus legal fees and costs of $5,755.00, plus interest continuing to accrue on the 

judgment until paid in full; 
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16. In the event the Court determines the Plaintiff’s sum certain computation of 

damages does not satisfy the requirements of Rule 55(b)(1), WesBanco alternatively requests that 

the Court enter a default judgment and set a hearing to determine the total amount of the economic 

damages WesBanco has suffered as a result of the events giving rise to this cause of action. 

WHEREFORE, for the reasons set forth herein, Plaintiff WesBanco Bank, Inc. respectfully 

requests that the Clerk of Court enter a default judgment against the Defendant, Todd Lesser, for 

$136,983.69 plus legal fees and costs of $5,755.00, plus interest continuing to accrue on the 

judgment until paid in full. 

            

Respectfully Submitted, 
 
WESBANCO BANK, INC. 
 
By Counsel, 

/s/ William J. Aubel        
James W. Lane, Jr. (WVSB #6483) 
William J. Aubel (WVSB #13097) 
Flaherty Sensabaugh Bonasso PLLC 
200 Capitol Street 
P.O. Box 3843 
Charleston, WV 25338 
Telephone: (304) 345-0200 
Fax: (304) 345-0260 
jlane@flahertylegal.com  
waubel@flahertylegal.com  
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